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ALEXANDER McCormick v. James W. BroapweELt. 


The return of*servi a summons to attend a meeting of the creditors of an in- 

solvent who has om his property, should be made by the sheriff ine 
case of an ordi citation. but where, by the neglect of the latter, no retu s 
been made, third persons will not be allowed to suffer, but a return will be ordered 
to be made nunc pro tune. 

After a stay of proceedings no judicial process can be issued at the suit of any cre- 
ditor placed on the schedule of the insolvent and notified of the failure, either 
against such insolvent, or his bail. . 


Appeat from the District Court of the First District, Watts, J. 

Preston, for the plaintiff and appellant, urged that he was not a 
party to the surrender of the defendant, and therefore not bound by 
the proceedings. 

Roselius, for the appellee. 

Morpny, J. The plaintiff is appellant from a judgment dis- 
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charging a rule taken on Adams, Buckner & Co., to make them 
liable on a bail bond as the sureties of defendant, on a return of 
non est inventus to a writ of capias ad satisfaciendum issued 
against the latter. The defence made below and renewed here, is, 
that shortly after the judgment obtained by plaintiff, his debtor 
made a cessio bonorum before the parish court, and obtained from 
that tribunal a stay of proceedings against his person and property; 
that a meeting of: the creditors of said Broadwell was called, and 
as none of them appeared, although duly notified, the parish court, 
on a certificate of the notary that no creditors had met, appointed 
the -sheriff as syndic ; that plaintiff was a party to these proceed- 
ings ; that they have never been set aside, and have acquired the 
force of res judicata. This defence was accompanied by an offer 
to surrender the body of the debtor. 


The record shows that on the first of August, 1835, after the 
judgment obtained by plaintiff against Broadwell, but before the 
return of a fi. fa. which had issued under it, the defendant filed his 
schedule in the parish court. This surrender was accepted by the 
judge, who ordered a meeting of the creditors to be held before 
W. Y. Lewis, on the 12th of’August, and granted a stay of pro- 
ceedings. Upon a suggestion that this meeting had not taken 
place, another was ordered for the 30th of September ; and that 
having also failed, a third was convened for the 16th of November 
following, and ona certificate of the notary that no creditors had 
met, the sheriff was appointed syndic. There is woyevidence be- 


e us that McCormick was summoned to attemd’the meetings that 
Fg es. take place under these two last orden the testi- 
mony of E. Murphy, a witness produced by the plaintiff, and who 
at that time was employed in the sheriff’s office, it appears that 
plaintiff, who was placed on the schedule filed by defendant, was 
personally served with a summons to attend the first meeting of the 
12th of August. The evidence of this service should have resulted 
from a regular return by the sheriff, as in cases of ordinary cita- 
tions; but that officer appears to have been in the habit of making 
no returns of the summons served by him on the creditors in cases 
of insolvency. The judge below was, in our opinion, correct in 
deciding that the bail should not suffer by this neglect of the sheriff, 
and in admitting the latter to make his return nunc protunc. Ni- 
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cholls v. De Ende. 3 Martin, N. S., 310. Aubert v. Buhler et al. 
Ib., 489. 

The writ of capias ad satisfaciendum, upon the return of which 
the present rule was taken, issued on the 13th of August, 1835, 
when plaintiff had been made a party to the proceedings in the 
parish court. After the stay of proceedings no judicial process 
could lawfully issue at the suit of any of the creditors placed on . 
the defendant’s schedule, and notified of the failure. 5 Martin, 
N. S., 124. 4 Ib., 625. Until set aside, the stay of proceedings 
was a bar to any further action on the part of plaintiff against his 
debtor, or his bail. 








Judgment affirmed. 


Witiiam ArmstronG v. James Mooney. 


In a redhibitory action for the rescission of the sale of a slave, an offer to return 
the slave is sufficient, if rejected, without an actual tender. 


Action before the Parish Court of New Orleans, Muurian, J. 
The plaintiff prayed for the rescission of the sale of a slave, and 
for the repayment, with interest, of six hundred dollars, the price 
which he had paid the defendant, and for one hundred dollars 
damages. The defendant pleaded a general denial, and the want 
of tender. THE vendor warranted the slave, ‘free from the vices 
and maladies presctibed by law.’ “af 4 

On the trial, “Lambert, a physician, testified that the slave 
been afflicted with a chronic inflammation of the neck of the uterus, 
which appeared to have existed four or five months; and that the 
treatment of this disease requires complete repose, in most cases 
for a year; that the disease, if properly managed may generally 
be cured, but that it sometimes resists the most skillful practice, 
and terminates fatally. That during the treatment, the slave 
would be incapable of rendering the least service to her master, as 
it would be necessary that she should remain the whole time on 
her back. That the slave in question might be put to work, but 
that any thing of the sort would increase her complaint. He 
further testified that the cure of this disease was very difficult in 
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slaves, owing to their neglect or inability to submit to the ne- 
cessary treatment. Out of a great number whom he had visited, 
he knew of but one case of cure well established. He stated that 
the expense of the cure would be from one hundred and fifty to 
two hundred dollars; and considered that the disease diminished 
her value at least one third. Moreau, a midwife, confirmed the 
testimony of Lambert. Monsceaux, proved that the slave was 
diseased before the sale by the defendant. The testimony of 
Preaux is stated substantially in the opinion of the court. The 
bill of sale from Mooney to the plaintiff was produced on the trial. 

The court below decided that the facts presented a proper case 
for the exercise of the discretion vested in the judge, in redhibitory 
actions, by art. 2521 of the Civil Code, to decree only a reduction 
of the price; and that the value of the slave was proved to be 
diminished one third, by the disease with which she was afflicted. 
He accordingly gave a judgment in favor of the plaintiff, for two 
hundred dollars, as one third of her value. 

Preaux, for the plaintiff. 

Roselius, for the defendant and appellant. 

Martin, J. The defendant is appellant from a judgment in a 
redhibitory action, and has built his hope of relief at our hands, 
on an allegation of the absence of any proof of the tender of the 
slave before the action was brought. The record shows that 
Preaux deposed, that when the plaintiff came to his office to in- 
stitute this suit, he instructed him to make a tende Of the slave to 


s » Mefendant; that afterwards, they met the@efendant and made 


m a tender of the slave, which he refused to take back, saying, 
sue me if you think yourself right. 

This case is not to be distinguished from that of Bowman v. 
Ware, 18 La. 597, in which we held that, “in a redhibitory action 
for the rescission of the sale and refunding the price, an offer to 
return the slaves is sufficient if it be rejected, as there is then no 
necessity of making an actual tender.” 


Judgment affirmed. 
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Epwarp Satzman v. His CrepDITors. 








Where on an application by an insolvent for a discharge from custody under the act 
of 25th March, 1808, the circumstances of the case induce the belief that the ap- 
plicant, who was a merchant, had kept books or accounts which he has not surren- 
dered, and no good reason is shown for not producing them, his petition will be 
rejected. 


Harriet Wooster is appellant from a judgment of the District 
Court for the first District, Buchanan, J., discharging the insolvent 
from imprisonment on the condition of his executing an assignment 
of the property in his schedule, to her in trust for his creditors. In 
the affidavit annexed to the petition of the insolvent, he swears, that 
‘the schedule filed by him contains, to the best of his knowledge 
and remembrance, a full, true, and perfect discovery of all the 
estate, goods, and effects to him in any way belonging, and of such 
debts as are due to him, orto any person in trust for him, and of 
all securities and interests whereby any money may hereafter be- 
come payable, or any benefit or advantage accrue to him, or to his 
use, or to any person or persons in trust for him; and that he has 
no lands, money, stock, or other estate, real and personal, reversion 
or expectancy, beside what is set forth in his schedule ; and that he 
has not directly or indirectly sold, or otherwise disposed of in truts, 
or concealed any part of his lands, moneys, goods, stocks, debts, 
securities, céitracts, or estates, whereby to secure the same, or to 
receive as expert aiiy profit or advantage therefrom, or to d 


“o 2 
or deceive any creditor to whom he was in any wise ee , 


The testimony on the trial of the rule, taken by the appellant on 
the insolvent, to show cause why the order granting a stay of pro- 
ceedings, and ordering a meeting of his creditors should not be 
rescinded, is stated in the opinion of the court. 

J. W. Smith, for the appellant, praying for a reversal of the 
judgment, submitted the case on the following points: 1. The 
insufficiency of the affidavit. The insolvent only swearing to the 
best of his knowledge and belief. Act of 1808, sec. 2, 1 Moreau’s 
Dig. 567. 2. The failure of petitioner, though a merchant, to 
deposit either his books or accounts in the office of the clerk. 
Act of 1808, sec. 2, above cited. 

VOL. I. 22 
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Garianp, J. The plaintiff being in custody of the sheriff of 
the parish of Orleans, at the su‘t of the opponent, applied for the 
benefit of the act of the 25th of March, 1808, and of the acts 
amendatory and supplementary thereto, for the relief of debtors in 
actual custody. In his petition, he does not allege that he has sus- 
tained any losses or been unfortunate in business, but that before 
he was able to provide for the expenses of his family a suit was 
brought against him, and he was thereby prevented from exercis- 
ing his industry and attention to business. He therefore annexes 
his schedule, says he has kept no ‘ books of account,’ and asks 
for a meeting of his creditors and a discharge. The property on 
the schedule is much less than the amount of debts stated. Among 
the creditors the opponent is mentioned as one for $1750, due for 
board. She made opposition to his discharge. 

I. Because the affidavit at the foot of the petition is insufficient 
and irregular. 

II. Because the insolvent is a merchant or trader, and has not 
deposited in court either his books or accounts. 

III. Because the schedule is insufficient and irregular. 

The first and third grounds of objection present no serious cause 
why the petitioner should not be discharged from custody. The 
affidavit is in the language prescribed by the statute, and the sche- 
dule substantially complies with its provisions. 

The second objection is more serious, and we think decisive of 
the claims of the petitioner. The evidence shows that he anda 

pamed Bleker. entered into a partnership in commendam, by 
#. the former was to transact business in New Orleans, under 
the name of Salzman & Co., and the other in St. Louis, or some - 
other place in the western states, in the name of W. H. Bleker & 
Co. What capital was invested, is not shown or stated; but the 
parties were not to be bound for each other, for more than five 
thousand dollars. By the contract of partnership, just and true 
books of accounts were tobe kept in each establishment, in which 
all the transactions of each house were to be duly and faithfully 
recorded and entered from day to day; on the last day of each 
month a balance sheet was to be made out, and exchanged between 
the partners, and the profits duly credited; the business according 
to the contract, was to be conducted upon strict mercantile principles. 
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The operations of the firm commenced on the 25th of February, 
1839, and the application for relief was filed on the 11th of May 
following. In the petition it is stated that no books were provided. 
A witness states that he was in the same office with Salzman, and 
never saw any commercial books kept by him; that he did very 
little business, and that it did not require a set of books; but two 
consignments were received, and they were disposed of very soon. 
On the other side, it it shown by the schedule that Salzman had 
counting house furniture valued at $500; that he had an office or 
counting room; and among his creditors we see the name of a well 
known stationer in this city, and a statement, that the debt due, was 
for stationary. By the terms of the act of partnership Salzman was 
bound to keep true and correct books. As a general principle well 
known among commercial men, it was his duty to have kept them, 
and the law under which relief is sought requires the books and ac- 
counts to be surrendered. 1 Moreau’s Dig. 56-7. 

It is very remarkable, that the petitioner should have supplied 
himself with so many necessaries and conveniences in his counting 
room, and have omitted one so essential as a set of books, or one 
book at least. 

The omission of a merchant or trader to keep his accounts and 
stransactions in books that can be examined when necessaty, is a 
very suspicious circumstance at all times, and peculiarly so in this 
case, in which a discharge is asked from a debt owing for the food 
and support of the petitioner and his family. 

All the circumstances of this case induce us to believe that 
petitioner had some books or accounts, which he has not sur- 
rendered, notwithstanding the witness says he never saw them, 
which is possibly true; and as he has shown no reason to excuse 
the non-production of them, we think the district judge erred in 
overruling the opposition, and discharging the petitioner. 18-La, 
495. 

The judgment of the district court is therefore reversed, the 
opposition sustained, and the application of the petitioner rejected 
with costs. 
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Henry Jackson v. The Heirs of Henry Dunpar BripcEs. 


In a suit for freedom by a person of color held asa slave in good faith and under a 
just title, proof that he had served as a seaman in a ship of war belonging to the 
United States for several years, that he had always passed for a free person, and 
that none other were ever received on such vessels, will not be sufficient; he 
must establish his freedom by positive proof. 


Appeat from the Parish Court for the parish of New Orleans, 
Maurian, J. « “Sates 

Roselius, for the defendants and appellees. 

J. W. Smith, for Howell and Johnson, cited in warranty, 

Morpuy, J. The petitioner, a person of color, has brought this 
suit to assert his freedom, and for damages against the defendants, 
who, as the heirs at law of the late Henry D. Bridges, claim and 
detain him as their slave. He alleges that he,is a free man of 
color, about twenty nine years of age, and was born in the District 
of Columbia; that at the age of eight or ten years he was by-his 
sister put under the protection and in the service of lieutenant 
Delany, then of the said District; that he served as an ordinary 
seaman in the United States Navy, on board the frigate Constitu- 
tion, from September, 1825, till July, 1828, when he was dis- 
charged at Boston, in the state of Massachusetts; that after his 
discharge, he returned to his native place, whence shortly after he 
was [clandestinely, forcibly, and fraudulently sent to New Orleans 
by the said lieutenant Delany, as he believes, and sold as a slave. 
is the plaintiff has been held in slavery fora number of years 
previous to the institution of this suit, several successive calls in 
warranty are to be found in the record, whereby the divers ven- 
dors who owned him during this period, have been made parties to 
this action, The trial took place before a-jury, who found in favor 
of defendants; after a fruitless endeavor on the part of plaintiff to 
have this verdict set aside, a judgment was entered up in con- 
formity with it, from which he appealed. 
| petitioner has failed to show either that he was born free, 
or that he has ever been emancipated; his evidence renders at most 
that probable which he should have established by positive proof, 
admitting that the witnesses make no mistake in point of identity. 
Their testimony shows that from the beginning of 1826 to July, 
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1828, plaintiff was with them on board of the United States frigate 
Constitution, during which time he passed for and was considered 
by every one there as a free boy, and that none but free persons, or 
persons belived to be such, were engaged or received on board of 
vessels. belonging to the United States Navy. Some of these 
witnesses say that the plaintiff, who was then very young, waited 
on Lieutenant Delany, as a servant, while others represent him as 
having been one of the crew; in whatever capacity he was on board, 
the simple fact ofthis having been there, and of his passing for a 
free person during a limited time, cannot conclude the defendants 
who hold him as a slave in good faith and under a just title. 
It shows the belief which existed in the minds of these witnesses 
that the plaintiff was free, but leaves us uninformed as to the 
evidence or grounds on which this belief rested; nor is it shown 
that the plaintiff has been in the possession of his freedom during 
the time, and under the circumstances, required by law to entitle 
him to it by prescription. Nothing that we can see in this record 
makes it our duty to interfere with the verdict of the jury. 
Judgment affirmed. 


» Jonun McDonovenu v. Gustave Le Roy. 


Plaintiff holding a’mortgage for five thousand dollars on a lot of ground, all 
for an injunction to prevent defendant from selling certain improvements erected 
on the lot separately from the lot itself, for two hundred and ninety dollars da- 
magesgand for general relief. Held, that his claim was for damages in addition 
to the relief sought by preventing the illegal sale of the improvements on the lot 
on which he had a mortgage, and that the limitation of the damages to a sum less 
than three hundred dollars, could not prevent his right to appeal. 


* 


Workmen, or others having a privilege on improvements erected on ground on 
which the vendor has a mortgage, eannot cause such improvements to be sold se- 
parately from the ground on which they stand; they must be sold ey in 
order that the highest price may be obtained, to be divided between the ac- 
cording to appraisement; the proceeds of the improvements to the parties having a 
privilege on thent, and any surplus, with the price of the land, to the vendor. 


Tuis is an appeal from a judgment of the District Court of the 
x 
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first district, Buchanan, J. The action was orignally instituted 
before the parish court of Jefferson, and the judgment of that tribu- 
nal was affirmed by the court from which this appeal is immediately 
taken. The plaintiff represented that he had sold a certai dot of 
ground, on which he retained a mortgage to secure the t of 
notes to the amount of five thousand dollars, taken from his ‘venidee 
for the price of the land; that the defendant, t pogh the agency 
of the sheriff of the parish, was about to sellin 
the lot, separately from the lot itself; and he"giimy hea for a writ of 
injunction to stay any further proceedings by hilly for two hundred 
and ninety dollars damages, and for ‘all other relief.” The defen- 
dant denied generally the allegations in the petition, prayed for its 
dismissal, and for a dissolution of the injunction, with damages. 







Martin, J. The plaintiff is appellant from a judgment affirming 
that of the parish court of Jefferson, dissolving an injunction which 
he fad obtained to prevent the sale of a house built on a lot of 
ground on which the plaintiff had a mortgage as vendor, and which 
the defendant, who had a privilege thereon for materials furnished, 
was attempting to sell separate and apart from the lot on which it 
had been erected. The parish court was of opinion that although 
the plaintiff had a privilege on the building, this privilege was not 
of as high a class as that of the defendant, the seller of the lumber. 

The defendant and appellee has prayed for the dismissal of the 
appeal on the ground of the absence of jurisdiction in this court, 
the damages prayed for being only two hundred and ninety dollars; 
to which sum, it is urged, that the plaintiff reduced them for the 
purpose of depriving the defendant of his recourse to hi court, in 
case the judgment had been for the plaintiff. 

It does not appear to us that the appeal ought to be dissed, 
the principal object of the plaintiff having been to prevent the sale 
of a house built upon a lot on which he had a mortgage, which 
sale he considered as injurious to him. The circumstance of his 
having claimed damages to the amount of two hundred and ninety 
dollars, a sum below our jurisdiction, in addition to the relief which 
is sought, ought not to prevent him from recurring to us, to prevent - 
the illegal sale of a lot on which he had a mortgage, and which it is 
alleged, he had sold for five thousand dollars. 

On the merits, the privileges of the parties are on different parts 
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of the property, which the law thinks it inconvenient to separate ; 
that of the plaintiff is on the lot, that of the defendant on the house. 
The plaintiff does not contest the privilege of the defendant, but 
complains of the illegal manner in which it is sought to be exer- 
cised by. selling the building separately from the lot. 

The Code, art. 3235 provides that ‘when the vendor of lands 
finds himself opposed by workmen, seeking payment for a house 
or other work erected on the land, aseparate appraisement is made 
of the ground at Athe house ; the vendor is paid to fhe amount 
of the appraisem the land, and the other to the amount of the 
appraisement of the building.’ 

In the case of Cordeviolle § Lacroix v. Hosmer, 16 La., 590, 
we held, that ‘ the appraisement must be made by persons chosen by 
the vendor and the builder; neither of whom can be concluded by 
any appraisement made without his knowledge or participation.’ 
In that case the defendant claimed the premises under a shegiff’s 
sale, in consequence of a judgment obtained by the persons’ who 
had erected the buildings thereon, without any notice to, and with- 
out making the then plaintiffs, holding the vendor’s privilege, par- 
ties ; and therefore the sale was by us considered as illegal. The 
law abhors destruction and waste; the rights of a creditor are in- 
creased by the erection of a building on the mortgaged premises ; 
he therefore has a right to prevent an injury to those rights by the 
sale of the building separately from the lot, es by such a sale it is 
probable®@that the price of the materials only would be obtained. 
The law therefore guards the rights of the vendor and the builder, 
by directing the sale of both the objects on which their privileges 
rest together, in order that the highest price may be obtained. 

The test and district courts in our opinion erred in dissolving 
the injufiction, which the plaintiff had obtained to prevent a sale 
injurious to his rights. 

It is therefore ordered that the judgment of the district court be 
reversed; that the judgment of{the parish court of Jefferson be also 
reversed, and the injunction reinstated, and made perpetual; the de- 
fendant and appellee paying all costs. “" 
G. Strawbridge, for the appellant. 

Haynes, for the defendant. 
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> 
Rosert C. ARMISTEAD and another v. Harvey SANDERSON. 


Art. 221 of the Code of Practice which provides that a creditor may, under certain 
circumstances, arrest a debtor about leaving the state, when the debt is not yet 
due, is limited to cases in which such debtor was a resident at the time of con- 
tracting the debt, or being a non-resident, bound himself not to leave the state 
before giving security, or before the debt became due. 

Where a debt has been contracted with a non-resident, bya arty who knew him to 
be such, the former cannot be arrested before the debt bee@iaes due, on the ground 
that he is about leaving the state with the intention ding his creditors, 
where such intended departure is the only circunii Offered to justify the 
suspicion. 







Tus case was tried before the Commercial Court of New Or- 
leans, Watts, J. 

J. C. Clarke, for the appellants. 

Bradford, for the appellee. 

Gartanp, J. The plaintiffs are appellants from a judgment 
setting aside an order of arrest, under which the defendant was 
held to bail. “It appears that in the course of the summer of the 


‘year 1839, the plaintiffs sold the defendant, who is a merchant 


residing in Texas, goods to the amount of about $3,500; to secure 
the payment of which sum, he executed his own notes payable in 
October, 1839, and January and April, 1840, and also deposited 
with them as collateral security, a note for $10,000, drawn by a 
person in Texas, and secured by a mortgage on land in thatcountry 
On account of these notes, and of the price of other merchandise not 
so secured, the defendant made several payments, which reduced 
the whole demand to $2,814, of which $1,079 87, became due on 
the 13th January, 1840, and about the same sum on the3th,of April 
following. In the month of December, 1839, the defendamit visited 
New Orleans on business; the sum of $650 was then due to plain- 
tiffs, which he promised to pay or provide for, before he returned 
to Texas. He accordingly made ea with one A. G. 
Cochran to pay that amount, of which'the plaintiffs were notified. 
They made no objection to the arrangement, but seem to have 
looked to,Cochran for payment; who promised to pay, but when 
applied to, postponed doing so under various pretexts, until late in 
the evening of the day preceding that on which the defendant was 


to leave on his return home, when they commenced this suit, 
> * 


. 
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claiming the whole sum of $2,814, and alleging that the defendant 
was about to leave the state with the intention of defrauding his 
creditors, from the facts that he had not provided for the payment 
of his debts, and had made false statements relative to the arrange- 
ments made for the benefit of plaintiffs. * Onthis affidavit, the defen- 
dant‘was arrested, and gave bail in the sum of $3,300; immediately 
after which, Cochran called on the plaintiffs and offered to pay all 
that was due, which they refused to receive unless their whole 
claim was settle 

The defenda n took a rule on the plaintiffs to show cause 
why the writ of atrest should not be set aside, on the ground that 
the affidavit was untrue and insufficient; on the trial of which rule 
the Commercial Court discharged the defendant from custody, on 
his depositing in court the sum of $650. We think the judge did 
not err in so doing. At the time that the plaintiffs contracted with 
the, defendant, they knew that he was a resident of a foreign 
country, and took from him security for the debt he contracted 
with them. When he returned in December, 1839, he told 
Cochran that he must pay them about $650 before he left the city, 
and arranged with him to settle it. He told the plaintiffs of the 
arrangement, who appeared to be satisfied, and did not, intimate 
the contrary, until they had applied several times to Cochran for 
payment, and arrested the defendant, alleging fraud against him, 
because Cochran did not comply with his engagement. The cit- 
cumstance of the plaintiffs refusing after they had arrested the 
defendant, to receive what was actually due them at the time, 
shows that they wished to extort more from the defendant in the 
way of security than he had promised to give. 

The article 221 of the Code of Practice relied on by the plaintiffs, 
does not apply to acase like the present. It is limited to cases 
where the debtor is a resident at the time of contracting the debt, 
or being a non-resident engages to give security, or not to leave 
the state before the debt shall become due; but when a debt is con- 
tracted witha non-residetityiithe creditor knowing him to be such, 
he is not permitted to arrest his debtor before the debt becomes 
due, on the ground that he is about to depart with the intention 
of defrauding his creditors, where there are no other suspicious 
circumstances. In this case, the defendant was about to return to 

VOL. I. 23 






IARI ani es trina ncaa 


“ eeeceeeestrestsatieiose 











178 NEW ORBEANS, 


Hart v. The New Orleans and Carrollton Rail Road Company. 








his known and usual residence, in the ordinary pursuit of his 
business; and to permit him to be arrested under such circum- 
stances, for a debt not duey would be converting a law made for 
beneficial purposes, into an Shgine of oppression. ° 

Judgment affirmed. 


Jacop Hart v. Toe New Or.eans anp LLTON Rar. 


Roap Company. 


A corporation cannot offer its stockholders as witnesses, though the opposite party 
may; but when once admitted they may be cross-examined, and give evidence in 
favor as well as against their interests, on the points to which they were called to 
testify. 

In a suit against a corporation the individual stockholders are not cited, buted 
those agents or officers whom the law designates as managers of its affairs ; such 
stockholders do not occupy the position of actual defendants, who must be interro- 
gated on facts and articles, but may be summoned by the opposite party as wit- 
nesses to testify against their interest. 

In an action for damage to plaintiff’s carriage by an omnibus bibvaaiene to the de- 
fendants, it is not necessary that the plaintiff should prove a legal title in the de- 
fendants to the omnibus; prima facie evidence of title, such as public reputation, 
wil be sufficient, and for this purpose, a witness may be asked whether the defen- 
dants were not generally reputed to be its owners. It will be for the latter to show 
that they were not. 

A party will be responsible for damage occasioned by negligence or want of skill in 
a driver, or by the vicious temper of his horses, where the latter belonged to him, 
or the former was in his employment. 

The responsibility of a master or employer for the acts of his agents or servants, is 
not limited to cases where he is present and did not attempt to prevent the act 
complained of. 


Appgat by the defendants from a judgment of the District 
Court of the first district, Buchanan, J. 

Roselius, for the plaintiff. ** 

JT. Slidell, for the appellees, contefifled: I. That there was no 
proof that the defendants were owners of the omnibus, or em- 
ployers of the driver. II. That responsibility only attaches where 
the employer might have prevented the damage and did not do so. 
Strawbridge v, Turner, &c., 8 La., 537. Ill. That an employer 
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is never liable for a wanton and malicious act of his agent. Gail- 
lardet v. Demanes, 18 La., 490. 


GaRLAND, J. This action is brought to recover $850ms damages, 
caused by the driver of an omnibus, ‘alleged to be the property of 
the defendants, negligently running it against a carriage belonging 
to the plaintiff, which was standing as close to the side-walk as it 
could be placed, in one of the most public streets of the city of 
New Orleans; Svhereby the carriage was broken to pieces, and 
nearly or enti estroyed, and rendered useless. 

The evidenceg@atisfies us that it was an act of gross negligence ; 
the jury gave damages ; and we should not hesitate to affirm 
the judgment rendered on the verdict, if the evidence had made it 
probable that the omnibus was the property of the defendants. On 
that point the testimony does not satisfy us, and we are constrained 
to set aside the verdict of the jury, and remand the case for a new 
tril. The only evidence of property was the testimony of one 
witness, who says that he ‘ saw the omnibus going along with the 
name of Carrollton written on it.” We cannot agree with the jury 
that this is sufficient or probable evidence of property in the defen- 
dants. 

On the trial, the plaintiff offered Thomas Barrett as a witness, to 







prove that the defendants were the owners of the omnibus in ques- | 


tion, to whom objection was made by their counsel, on the ground 
that he was incompetent, being a stockholder in the company, and 
that he could not be interrogated except on facts and articles, which 
objection was sustained by the court, and the person so offered as a 
witness rejected; to which opinion the plaintiff took his bill of 
exceptions. In this we think the judge erred. A corporation can- 
not offer its stockholders as witnesses in its own behalf, but a party 
litigating with it may offer them as such, if he chooses to rely upon 
their statements, and they should be received. They are persons 
testifying against their own interest, but do not occupy the position 
of actual defendants, wh st be interrogated on facts and articles. 
In a suit against a corporation all the individuals owning the stock 
are not cited, but only those agents and officers whom the law de- 
signates to manage its affairs; the stockholders may therefore be 
called on as witnesses, and when once admitted, they may be cross- 
examined, and give evidence in favor of as well as against their 
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interests, on those points as to which they are called to testify. Our 
opinion on this portion of the bill of exceptions "makes it unneces- 
sary to d@eide upon the “” parts of it, which relate to the refu- 
sal of the judge to permit.the plaintiff to amend his petition, and to 
propound interrogatories to Barrett. 

The plaintiff then asked A. E. Crane, if it was not within his 
knowledge at the time the damage was done, that the defendants 
were generally reputed and known as the owners,of the omnibus 
in question, and whether it was a matter of notoriety. To 
these questions the defendants objected, on thegpround that it was 
hearsay testimony. The objection was sustained} and the plaintiff 
again excepted. We think the judge again erred in rejecting this 
testimony. It was not necessary that the plaintiffshould prove a legal 
title to the omnibus in the defendants, but only make out a prima 
facie right; and it would then rest with them to satisfy the jury that 
public reputation was wrong, or to show, what would not besvery 
difficult in a case of this kind, that the omnibus belonged to some 
other corporation, company, or individual. 

At the time of the trial, the defendants requested the judge to 
charge the jury, that it should be made appear that the person 
driving the omnibus was in the employment of the defendants, and 
that they were not responsible for the acts of a driver employed by 
alessee. This the judge refused, and under the pleadings and 
evidence before us, we think he did not err. The answer is a ge- 
neral denial, and it is not pretended that the omnibus had been 
leased or hired to any one. If the case stated had been before the 
court, the refusal of the judge to charge the jury as desired, might 
have been erroneous; but as it stands upon the record he was cor- 
rect. 

The defendants further asked the judge to charge the jury, that a 
principal is not answerable for the wanton and malicious acts of his 
agent, which he refused todo. How far we might be disposed to 
assent to this as a general Propositions wat is not necessary now to 
decide ; but upon the case before us, the judge was not in error. 
There is no allegation in the petition that the act was wanton and 
malicious, nor is any attempt made to prove it; but that the da- 
mage was caused by the negligence, or want of skill in the driver, 
or the vicious temper of the horses, for which the defendants are 
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responsible, if the horses belonged to them or the driver was in 
their service. The counsel for the defendants has seized upon a 
single expression in the opinion of the gourt in the case of Gaillar- 
det v. Demaries, 18 La., 490, to sustdithie position, without endea- 
voring to distinguish the facts and outlines of the case from the one 
before us. 

The defendants also asked the judge to charge the jury, ‘ that 
responsibility only attaches, when the master or employer might 
have prevented the act which caused the damage, and have not 
done it.’ This th®*judge refused, and we do not think that he 
erred. The counsel has asked that a part of the article 2299 of 
the Code be declared to be law, without taking into consideration 
the sense and meaning of the whole of it. If the law were such 
as is alleged, a master or employer could never be made responsible 
for the acts of his agents or servants, unless he were present and 
did not endeavor to prevent the act which caused the damage. 

In conclusion, we cannot forbear repeating, that if the evidence 
of ownership of the omnibus by the defendants were rendered 
probable, we should certainly affirm the judgment, as it is necessary 
to let the owners and drivers of public and private carriages, and 
other vehicles know that they cannot with impunity violate the law, 
and endanger the lives and property of the people quietly passing 
along the public streets and highways. Ifthe municipal authorities 
will not use the preventive means under their control, the citizen will 
hereafter know that the courts of the state are open for redress in 
cases of actual damage, and that those who administer the law are 
sensible that a serious evil must be repressed, and are ready to use 
the power vested in them to effect it. 

The judgment of the district court is therefore reversed, the ver- 
dict of the jury set aside, and the case remanded for a new trial, 
with instructions to the’ judge to admit the testimony of Thomas 
Barrett and A. E. Crane, and not to give the charge to the jury 
asked by the defendants, and.heretofore refused, and in other re- 
spects to proceed according to law; the plaintiff paying the costs 
of this appeal. 
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Cexeste Barrp, and others, Heirs, v. Epwarp Livineston. 
oi 
The acceptance by a creditor of an order from his debtor ona third person, the 
proceeds to be applied towards the payment of his claim, when such order was 
not intended to operate a novation by substituting a new debtor, will not dis- 
charge the@miginal debtor. : 
r ith a view to apply the proceeds to the settlement of his debt, 
8 debtor the conditional acceptance of a third person who pro- 
in the recovery of a certain amount: ff@m a fourth: held, that the 
creditor having no direct action against such fourth :p@rson, has no other means 
of establishing his insolvency than by prosecuting thé acceptor; that until such 
insolyency is established, his right of action against the original debtor is sus- 
pended, and that prescription will run in favor of the latter Ghly from the period 
of the proof of such insolvency, .and that the prescription of five years under art. 
5505, of the Civil Code; will not apply to such a case. 





Appgat by the defendant from a judgment of the Commercial 
Court of New Orleans, Watts, J. The plaintiffs sue as the 
widow, and minor heirs of Charles Baird, deceased. They allege 
that the defendant is indebted to the latter in the sum of fourteen 
hundred dollars, for services as an overseer, rendered in the year 
1819. The defendant having sold certain property to Edward E. 
Parker,. took. from him a transfer of a debt due from one Parkins, 
for four thousand and fifty dollars, payable on the Ist of March, 
1820. To settle the claim of Baird, and at the same time a debt 
which he owed to Samuel Elkins, the defendant, on receiving one 
thousand dollars from the latter, and with the consent of Baird, on 
the 18th February, 1819, transferred the debt of Parkins to Elkins, 
who being authorized to pay himself out of the first proceeds of 
Parkins’ debt, accepted a bill drawn by Livingston in favor of 
one Reynolds,, the agent of Baird, on him for fourteen hundred 
dollars, the amount of Livingston’s debt to the latter, payable when 
the whole amount of Parkins’ note should be collected. On the 
first of August, 1820, Elkins retransferred Parkins’ debt to Parker, 
who, among other things, bound himself to pay the acceptance of 
Elkins in favor of Reynolds as agent for Baird, »whenever the 
whole amount of Parkins’ note should be collected, ‘putting himself 
and his heirs in the place of the said Samuel Elkins in every thing 
respecting said acceptance.’ Parker obtained a judgment against 
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Parkins, and collected under execution little more than half the 
debt, the latter being insolvent. 

The plaintiffs first sued Parker; and gn affirming the judgment 
of the court below in favor of the defendant, this court declared, 
‘that the only obligation which Elkins had assumed in regard to 
Baird, was that which resulted from his acceptance of Livingston’s 
draft, which was conditional; that the condition, t complish- 
ment of which was necessary to render the o 


of the 
acceptor absolute, had not happened, and probably 







er would, 
as but little more than half the amount of the debt from Parkins 
had been collected, and he was shown to have died insolvent.’ 
That if Elkins had continued to be the holder of the claim against 
Parkins, and had pursued him for its recovery with the same dili- 
gence which Parker exercised, the plaintiffs would have had no 
legal claim against him, on his acceptance in favor of their an- 
cestor, for that was conditional, and has never become absolute. 
That Parker being placed by the contract of retransfer precisely in 
the situation in which the transferrer would have been without this 
retrocession, it follows as a corollary that he is not bound to pay 
the sum promised by the acceptor of the bill, as that promise was 
contingent, and the contingency necessary to render it absolute has 
not happened.’ Matthews, J. in Baird’s Heirs v. Parker, 4 La. 
263. The present action was commenced to recover from Living- 
ston, the original debt, with interest from the first of March, 1820. 
There was a judgment in the lower court against Louise Living- 
ston, the widow, and sole executrix and universal legatee of the 
defendant, who had been made a party to the suit on the death of 
the latter, for the original debt of fourteen hundred dollars, with 
interest from the 3d of August, 1832, the-day of judicial demand. 
The defendant appealed. 

Janin, for the plaintiffs, urged the affirmance of the judgment, 
with an amendment allowing interest from Ist March, 1820, con- 
tending that the defendant had transferred a portion of the claim 
against Parkins to Charles Baird whom the plaintiffs represent, 
in satisfaction of the debt now sued for; that the claim against 
Parkins was secured by mortgage, having been contracted for the 
price of certain slaves, and that it bore interest; that Livingston 
had engaged to pay interest for the delay in the final satisfaction 
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of the debt, and that if the plaintiffs could not obtain payment out 
of the claim against Parkins, without any fault of their’s, and 
from circumstances beyond their control, they were entitled to 
recover it from Livingston. He maintained that the prescription 
of five years was inapplicable, the draft not being negotiable, but 
payable on a contingency out of a particular fund. Chitty on Bills 
41—3. Chai v. Witherspoon, 4 La. 67; and that the pres- 
cription @ftem@eyears would not apply; that two of the plaintiffs 
were stil] minors, &c. vag? 

R. Hunt, for the appellants. There is no evidence in support 
of the allegations of the petition. The debt is barred by the pres- 
cription of three, of five, and of ten years. ‘ 

Butiarp, J.. The history of the present controversy may be 
learned by referring to the case of the same plaintiffs, against 
Parker, (4 La.,) in which they sought to recover of Parker, the 
assignee of Elkins, upon the order given by Livingston to the 
agent of Baird, their ancestor. Having failed in that action, they 
instituted the present suit against Livingston, relying upon the 
order given by him, or delegation of a part of the debt due by 
Parkins, as evidence of an existing debt still due to them. 

The order itself is not produced, but we think was sufficiently 
accounted for. It seems’to us clear from the evidence, that it 
never was intended as a substitution of a new debtor, so as to 
operate'a novation. It was rather a conditional appropriation of a 
particular fund belonging to the drawer. The case therefore,’ 
upon the merits, presents two questions: Ist, whether Baird or his 
agent did any thing, or neglected to do any thing by which Living- 
ston was discharged, or put in duriort casus and secondly, 
whether the present action is barred by prescription. 

I. The order was accepted according to its tenor, but the amount 
never was received by the acceptor, in consequence of the insol- 
vency of Parkins, the debtor.. The precise period at which Par- 
kins became insolvent is not shown, but it appears to us clear that 
Livingston lost nothing in consequence of any negligence of the 
holder of his order. The fund out of which it was to be paid be- 
came unavailable without the fault of Baird, and it would-have 
been equally the loss of Livingston, if the order had never been 
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If. The prescription of five years under the article 3505, of the 
Civ. Code, does not in our opinion, apply to the present case. 
The order was not an absolute one for the payment of money, but 
was drawn conditionally upon a particular fund. As it relates to the 
prescription of ten years, it is to be remarked, that it could only 
begin to run from the time the bearer failed to recover the 
amount, in consequence of the insolvency of ParkinsyBaird had 
no direct action against Parkins, and conseq without 
any other means of ,establishing his insolvency than by prosecuting 
the acceptor. It is not therefore shown, that ten years had elapsed, 
within which Baird had a right of action against Livingston, without 
prosecuting it; for until the failure to obtain payment out of the 
fund was shown, his action was suspended. 

But the counsel for the appellant contends that the record does 
not contain sufficient evidence of the facts assumed by the plain- 
tiffs; that the record in the case of Baird v. Parker, was not in 
fact given in evidence, though it was agreed it might be, subject 
.to all legal exceptions; and that the defendant had no opportunity 
to point out and insist upon any such exceptions. We find in the 
‘record the expression that the record in that case is admitted, 
thereby making it a part of the written evidence. The party might 
have insisted upon its production on the trial, but not having done 
so, we see no objection to the judge’s becoming acquainted with 
its contents as a part of the evidence upon which he was to decide, 
without insisting ex arbitrio upon the production of a copy or of 
the original, by inspecting it in an adjoining room. 

It remains to inquire whether the judgment ought to be re- 
formed according to the prayer of the appellees, so as to allow 
interest from the time the debt of Parkins fell due, it being for the 
price of slaves. The argument is, that the order was evidence of 
a transfer to Baird of a part of a debt which bore interest, and that 
consequently the holder is entitled to recover that interest from 
Livingston. This argument would carry the plaintiffs too far; for 
if there was a transfer of a part of the debt in any legal sense of 
the word, then Livingston would not be held to warrant the sol- 
vency of the debtor. But we regard the contract between the 
parties as less an assignment of a part of the debt, than a contin- 
gent order to pay out of a particular fund when received. That 
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fund, if received, would have consisted of the principal of Parkins’ 
debt, with the. interest which may have accrued, but Baird would 
have been authorized to receive only $1,400. We think the court 
did not err in allowing interest only from judicial demand. 

| Judgment affirmed. 
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as such, will continue subject to the summary process provided by law for the be- 
nefit of suitors where such officers are concerned. By retaining the money, which 
he might have. deposited im eourt, he keeps up his official relation with that tri- 
bunal. . 

Where in a suit by attachment, an intervenor establishes his claim to the property 
seized, the costs must be borne by the party casf. But where, in sich a case, by an 
agreement between the parties, inclading the intervenor, the property, being of a 
perishable nature, is sold, and the proceeds deposited to await the decisicu, the 
sheriff will be entitled to retain out of the proceeds, the expenses of the sale, and 
of the safe keeping of the property from the date of such agreement. The agree- 
ment was for the benefit of all: and the sheriff was their agent to carry it into 
effect. The intervenor must look to the plaintiff for reimbursement. 

* 


One who retains money, deposited inhis hands as sheriff, after he has ceased to act 
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Jacques Cuarponnet is appellant from a judgment of the Dis- 
ttict Court of the first district, Buchanan, J., ordering him to pay 
Over certain moneys collected by him as former sheriff of the 
court. The judgment was rendered on a rule to show cause, 
taken on Charbonnet by Joshua Swayne, who had intervened and 
established his claim to the property in contest; and: the former 
appealed. 
F. B. Conrad, for the appellant. The court erred: 1. In over- 
ruling the exception of Charbonnet to the mode of proceeding by 
rule. The latter having ceased to be sheriff, could no longer be 
considered an officer of the court. The remedy of the intervenor 
-was by an action in the ordinary form. 2. In not allowing the 
appellant all his expenses subsequent to the agreement for the 
‘sale. : 
Peyton, for the intervenor. One who retains money received by | 
him while sheriff, will continue amenable to the summary process 4 
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of the court. The intervenor is entitled to the full amount for 
which his property sold; the officers must look to the plaintiff for 
their costs. ' 


Morrny, J. On the 2d of December, 1834, the plaintiff sued 
out a writ of attachment against the defendant, a non-resident, which 
was levied on two flat boats, then lying in the parish of Jefferson, in 
front of the city of Lafayette, loaded with clap boards, lumber, and 
scantling ; two days after, Joshua Swayne intervened, claiming the 
property attached as his, and damages for the wrongful seizure of 
it. On the tenth of the same month, the plaintiff, the intervenor, 
and the attorney appointed to represent the absent defendant, en- 
tered into a written agreement, which sets forth that by reason of 
the perishable nature and exposed situation of the property attach- 
ed, and of the expenses attending the custody of the same, the said 
parties agree and consent that the cargoes of these flat boats be 
landed by the sheriff of Jefferson, divided into lots conveniently 
formed to favor an advantageous sale, and sold by him, after the 
usual advertisements in the parish of Jefferson, and in two of the 
newspapers of New Orleans, for cash; and that the proceeds re- 
main deposited in the’ hands of the said sheriff, to await the decision 
of the suit. Under this agreement, and an order of court obtained 
upn it, the property attached was sold, and brought the sum of 
$514. After a long course of litigation, the contest in relation to 
the ownership of these boats, having been decided in favor of the 
intervenor, in February, 1839, he took a rule on Jacques Charbon- 
net, formerly the sheriff of the parish of Jefferson, to show cause 
why he should not pay over to him the proceeds of the sale made 
under the order of court, as above stated. To this rule J. Char- 
bonnet excepted, on the ground that having ceased to hold the office 
of sheriff for about three years, he was not amenable to the court 
below in this summary way, but should have been cited as in an 
otdinary suit; and for further answer he averred, that with the con- 
sent and at the instance of the intervenor, he had become responsi- 
ble for and paid a large sum of money, which he had a right to 
retain, and that he has always been ready and willing to pay.the 
balance over to him. The judge a quo made the rule absolute for 
$171 72, the balance remaining after deducting from the proceeds 
of the property sold, $237 paid by the sheriff on execution, to the 
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hands of the boats for their wages, and $125 28, for the commis- 
sion, advertising and other expenses, occasioned by the sale. 

Both parties complain of this decree, the former sheriff contends 
that his exception to the manner in which he was brought into 
court was erroneously overruled, and that the judge improperly 
disallowed a charge of $75, which he expended for the safe keep- 
ing of the” boats and their cargoes up tothe day of the sale. The 
appellee, off the/other hand, prays that the judgment be amended 
so as to allow him the $514, the amount of the sale, free from any - 
costs or charges, all which, he urges, should be borne by the plain- 
tiff, who was cast in the suit. 

The judge, in our opinion, correctly overruled the exception in- 
sisted upon by the appellant. For any moneys remaining in his 
hands, in his late official capacity, he continued to be subject to the 
summary process, provided by law for the benefit of suitors in such 
cases, although he had ceased for some time to hold his office. By 
retaining this money, which he might have deposited in court when 
he resigned, he kept up his official relation to the court which ren- 
dered the judgment. He continued to act as sheriff, qguoad hoc, 
and has no right to complain of a mode of pursuit, to which he has 
voluntarily subjected himself. 

As to the costs and charges, detailed in the late sheriff’s state- 
ment returned into court, all the items in it are admitted to be cor- 
rect, but the intervenor urges that as he succeeded in proving his 
ownership of the property attached, he is entitled to receive its © 
entire proceeds, and that the late sheriff must look to the plaintiff 
for the payment of his costs, which in all cases, under the Code of 
Practice, must be borne by the party cast. This, we believe to be 
true, in relation to the general costs in the suit, which have not 
been deducted by the judge from the proceeds decreed to be paid 
over to the intervenor; but as regards the expenses and charges 
incidental to the sale of the flat boats and their cargoes, and in- 
curred subsequently to, and under the agreement, by virtue of 
which the court ordered them to be sold, it appears to us, that the 
sheriff is entitled to retain their amount out. of the funds in his 
hands, and that the intervenor must himself look to the plaintiff for 
their reimbursement to him. The sale thus made by consent, was 
for the mutual benefit of the parties, and the sheriff was their agent 
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to carry it into effect. The judge below, having apparently adopt- 
ed this distinction, which we believe to be a correct one, it is not 
easy to perceive why he disallowed the expense incurred for the 
safe keeping of the property from the date of the agreement up to 
the day of the sale. This disbursement was a necessary one, as 
the thing in dispute consisted of articles which could easily have 
been carried away, if not properly taken care of; it is one, 


‘moreover, sanctioned by law, and being for the Preservation 


of the property, must be paid out of its proceeds. Code of Pr., 
arts: 283, 659, 661. Civ. Code, art. 3191. This item, which 
for the time above specified, would amount to $55, should have 
been allowed. 

It is therefore ordered that the judgment of the district court be 
so amended as to make the rule absolute only for the sum of one 
hundred and sixteen dollars and seventy-two cents, which the late 
sheriff of the parish of Jefferson, Jacques Charbonnet, is hereby 
decreed to pay the intervenor, with costs below; those of this ap- 
peal to be borne by the appellee. 


GasriEL Lome. v. Wittiam S. CHapre.. 


Appgat by the defendant from a judgment of the Parish Court 
of New Orleans, Maurian, J. 
. Buscail and Roselius, for the plaintiff. 
Maypbin, for the appellant. 

_ Buttarp, J. This case turns upon mere questions of fact, which 
we are satisfied were correctly solved in the court below. The ap- 
pellee has waived his claim for damages. 

Judgment affirmed. 
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Danret P. Marr and others v. WittiaM Barnes. 


The proprietors of a cotton yard and press, will be responsible for cotton deposited 
with them, and not accounted for. ‘ , 

A motion requiring plaintiff to state more clearly his cause of action, is too late 
after an answer to the merits. 


Tue deféndant is appellant from a judgment of the Commercial 
Court of New Orleans, Watts, J., in favor of the plaintiffs, com- 
mercial partners in New Orleans, trading under the firm of Marr, 
Brown & Co. 

Elmore and King, for the plaintiffs. 

Collins, for the appellant. 

Garuanp, J. This suit is instituted to recover the value of a 
quantity of cotton in bales, which the plaintiffs stored in the ware- 
house of defendant, and which was never returned or accounted for, 
at the rate of $64 33 per bale. In the petition and account annexed, 
nineteen bales are alleged to have been lost; but an examination 
of the testimony shows that although twenty two bales were for a 
time in controversy, that in fact, but thirteen were lost, and for the 
value of them the plaintiffs have judgment. 

The counsel for the plaintiffs have urged us to amend the judg- 
ment, alleging that the judge of the Commercial Court had made 
an error in calculation against them; but an examination of the 
record shows, that the judge detected the error before he signed 
the judgment, and corrected it. The counsel has probably been 
led into the mistake by not observing the discrepancy between the 
sums stated in the reasons of the judge and in the judgment itself, 
which was signed some days after the reasons were read in court. 

The defendant, in his points, says that there is error, apparent 
on the face of the record, the court below having ‘overruled a 
motion made by his counsel, requiring the plaintiffs to set forth 
more particularly the cause of action. We-do not think the judge 
erred. The petition, with the account annexed, seems to state the 
cause of action clearly enough to be understood by an ordinary 
mind; but if not, we think the motion came too late, it being after 
an answer to the merits was filed. 

Judgment affirmed. 





DECEMBER, 1841. 
Saltmarsh and another v. Avery. 








Ortanpo SattmarsH and another v. Georce W. Avery. 


Appeat from the Commercial Court of New Orleans, Watts, J. 

Martin, J. The petition states that the defendant and one 
Reeside, having been successful bidders for two contracts for the 
conveyance of the mail, the defendant purchased the right of Ree- 
side therein, and, in consideration of the sum of six hundred and 
fifty dollars received from the plaintiffs, agreed to transfer the said 
contracts to them, who undertook to transport the mail according 
to these contracts, from and after the Ist of January, 1835; and - 
that the defendants further agreed to make such assignments, and 
to do whatever might be necessary to enable the plaintiffs to 
receive from the post office department such sums as might become 
due upon the contracts; and that accordingly, the plaintiffs, at the 
defendant’s instance, carried the mail under these contracts from 
the day aforesaid until the Ist of December, 1887; for which they 
were entitled to receive eight thousand eight hundred and sixteen 
dollars, of which eighteen hundred and eighty four dollars have 
been paid to them, leaving a balance of ‘six thousand nine hundred 
and thirty two dollars and sixty seven cents yetduetothem. They 
further allege that the defendant has utterly neglected to make the 
aforesaid assignments, or take any of the steps necessary to enable 
them to receive the said sum from the post office department. 
Wherefore they pray judgment for the said sum, and for general 
relief. 
The answer admits the adjudication of the two contracts to the 
defendant and Reeside, the purchase of Reeside’s share by the 
defendant, the latter’s agreement to assign the two contracts to the 
plaintiffs for the consideration expressed in the petition, -and their 
agreement to receive the same from the Ist January, 1835, and to 
transport the mail from that date. It avers the assignment of the 
contracts to the plaintiffs, who accordingly undertook to carry the 
mail, and received the sum stated in the petition. All the other 
allegations were denied. There was a verdict and judgment for 
the defendant, and the plaintiffs appealed, after an unsuccesful 
attempt to obtain a new trial. 

Two bills of exception, which were taken in the court below on 
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the part of the plaintiffs, have been formally abandoned in this 
court: A close examination of the testimony has impressed us 
with the conclusion, that the new trial ought to have been granted. 
The assignment of the two contracts is not, in our opinion, suffi- 
ciently established hy the evidence. 

It is therefore ordered that the judgment be reversed, the verdict 
set aside, and the case remanded for a new trial; the defendant 
and appellee paying the costs of the appeal. 

Lockett and Micou, for the appellants. 

Eustis and Robinson, for the defendant. 


Joun Cuarnes Mason v. Tue Lovisrana State Marine AND 


Fire Insurance Company. 


Tn an action on a policy of insurance, an allegation in the petition that the defendants 
were legally put in default will be sufficient, without expressly alleging a com- 
pliance in detail with the provisions of the policy, where such compliance is proved 


on the trial. 
A new trial should never be granted, where the ends of justice have been attained. 


The verdict of a jury will not be disturbed, where it does not appear that the judge, 
from whom a new trial was asked, erred in refusing it. 


Apprat from the Commercial Court of New Orleans, Watts J. 

Roselius, for the plaintiff. ; 

C. M. Conrad, for the defendants. 

Martin, J.* The defendants are appellants from a judgment 
by which the plaintiff has recovered the value of goods insured in 
their office, and destroyed by fire. The answer admits the insu- 
rance, and that a portion of-the goods insured was destroyed by 
fire. - It denies all other allegations in the petition, and especially 
that the damage amounted to the sum claimed; it avers that the 
plaintiff has exaggerated his loss, with a view to defraud the defen- 





* Morphy, J., being interested, did not sit on the trial of this case. 
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dants, and under a clause of the policy has forfeited his claim. 
The plaintiff had a verdict, which the defendants attempted to'set 
aside, on the ground that it was contrary to law and evidence; and 
that the plaintiff offered no proof of compliance with the several con- 
ditions of the policy, particularly of the preliminary proofs of loss. 
The new trial was refused. Our attention is arrested by a bill of 
exceptions to the opinion of the first judge, sustaining the defen- 
dant’s opposition to the production to a witness of a statement of 
the loss made by the plaintiff, who had called this witness. As the 
bill of exceptions was taken by the appellee,who has obtained a judg- 
ment of which he does not seek the amendment, it is useless to ex- 
amine whether the judge erred, asthe error, if there be any, 
wrought no injury to the plaintiff. 


The appellants’ counsel has urged that the judge erred in over- 
ruling his objection to the verdict, on the ground that no proof of 
compliance with the several conditions of the policy was offered, 
and particularly of the preliminary proofs of loss. By a clause in 
the policy, article 7, it is provided, that ‘all persons assured by this 
company, sustaining any loss or damage by fire, are forthwith to 
give notice to this company, and, as soon as possible after, to de- 
liver in as particular an account of their loss or damage, signed 
with their own hands, as the nature of the case will admit of, and 
make proof of the same by their oath or affirmation, and by their | 
books of account, or other proper vouchers, as shall be reasonably 
required ; and shall procure a certificate under the hands of a ma- 
gistrate, or sworn notary of the city or district, in which the fire 
happened, not concerned in such loss, importing that he is ac- 
quainted with the character and circumstances of the person. or 
persons insured, and knows or verily believes that he, she, or they 
really, and by misfortune, without any kind of fraud or evil prac- 
tice, have sustained by such fire, loss or damage to the amount 
therein mentioned ; and until such affidavit and certificates are pro- 
duced, the loss money shall not be payable; also, if there ap- 
pears any fraud or false swearing, the claimant shall forfeit his 
claim to restitution or payment, by virtue of this policy.’ 

The petition does not express a compliance in detail with the 
provisions of this clause, but alleges that the defendants were 
legally put in default. The record exhibits proof of the plaintiff 
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having furnished the defendants with the statement of his loss re- 
quired in the above article. The president of the company was 
called upon to produce, and actually brought into court the state- 
ment of the loss, delivered to him by the plaintiff. This isthe | 
statement, to the truth of which the plaintiff sought the testimony 
of the witness, on the rejection of which, a bill of exceptions was 
taken. It is therefore clear that the statement of the loss was deli- 
vered by the plaintiff. It is not alleged that it was delivered un- 
timely, nor that any proof was required preliminarily. The 
statement is certainly a notice, the judge therefore did not err in - 
refusing the new trial, on the alleged ground of the due notice and 
statement not having been given. It does not appear that the ab- 
sence of the certificate was urged before the jury. The certificate 
was to state that the officer who grants it, knows the character and 
circumstances of the party, and knows or verily believes, that with- 
out any fraud or evil practice, he has sustained a loss to the amount 
claimed. The answer admits the loss of the plaintiff to a certain 
amount, but complains of its exaggeration only. The unqualified 
admission of the destruction of part of the goods insured, excludes 
the idea of a destruction by fraud or evil practice. The exaggera- 
tion was therefore the only matter in issue. On this part of the 
case, the certificate of the justice or notary, would be of very little 
aid; for it suffices that he shall certify his belief. The jury was of 
opinion that there was no exaggeration. The first judge thought that 
there was not any, and we are unable to come to a different conclu- 
sion. A new trial ought never to be granted when the court is of 
opinion that the ends of justice have been attained; and this court 
will never disturb a verdict, when it does not appear to them, that 
the judge from whom a new trial was asked, did not err in refusing 
it. On the merits, the case is clearly. with the plaintiff. 
Judgment affirmed. 














~ 


DECEMBER, 1641. 195 
Dussin v. Charles and another. 








La Devodun Dusstn 2. Fasseusox Cuaries and another. 


_ Inan action by the endorsee against the maker and endorser of a note given for the 
price of a slave, evidence that the slave has instituted a suit for her freedom, will 
not entitle the defendant to a continuance until such suit can be decided ; but at 
most to a suspension of the payment of the price, until security is given according 
to art. 2535 of the Civil Code. 


Possession of a negotiable instrument endorsed in blank, is prima facie evidence 
of ownership, and yields only to proof to the contrary. 


Appgat from the City Court of New Orleans, Duvigneaud, J. 

Rousseau and Budd, for the plaintiff. 

Grivot, for the appellants. 

Morpny, J. This is an action by the endorsee of a promissory 
note of six hundred dollars, against the drawer and endorser ; 
the latter admit their signatures, but aver that the note sued on 
does not belong to the plaintiff who acts only as the agent of his 
daughter Elizabeth F. Angelina La Brouche, who is the true pro- 
prietor of the same, and against whom they have a valid defence 
tosetup. They allege that this note was given in part payment 
for the purchase of a quarteronne girl named Myrthée, with her 
child, who were sold to them as slaves for life by said Angelina 
La Brouche; that the said Myrthée is the daughter of one Ismene 
Bedeau, a free woman of color, and has brought suit to recover 
her freedom before the parish court in and for the parish and city 
of New Orleans; and that they, the defendants, have already paid 
a note of six hundred dollars, being the first instalment of the 
price. The answer concludes with a prayer that this suit may not 
be tried until the final decision of the case pending in the parish 
court; that there be judgment in favor of the defendants, decreeing 
the note sued on to be returned to them, and the sale of Myrthée 
cancelled and annulled; and further, that plaintiff do refund the 


@ 


six hundred dollars already paid for the slave. There was a judg- - 


ment below in favor of the plaintiff, and the defendants appealed, 
On the trial, the defendants moved the court for a continuance 

on the facts set forth in their answer, as the grounds of their de- 

fence to the nierits; and upon the refusal of the judge to grant 


their motion, they took a bill of exceptions, to which our attention © 
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has been drawn. It is clear that these facts admitting them to have 
been all fully proved, could furnish no proper ground either for a 
continuance of -the cause, or for such a judgment as has been de- 


_manded by the defendants in their answer; they could at most have 


given them the right which they have not claimed, of suspending 
the payment of the price until security was given according to art. 
2535 of the Civil Code. But the evidence exhibited by the record, 
does not even satisfactorily make out the allegations of their 
answer. From the fact that plaintiff is the general agent of Ange- 
lina La Brouche during her absence, it does not necessarily follow 
that he has no interest in this note, upon which he sues in his own 
name as owner. Possession of a negotiable instrument endorsed 
in, blank, is such prima facie evidence of ownership, as yields 
only to contrary proof. It is true that the legal presumption 
created by plaintiff’s possession of the note, is weakened by the 
circumstance of his being the agent of his daughter, but defendants 
could have destroyed it entirely by putting to plaintiff, among their 
interrogatories, the simple and direct question, whether he was the 


” owner of this note or whether he did not prosecute its recovery as 


. 


agent of Angelina La Brouche. This they have not done, nor have 
they placed before us a copy of the sale of the slave Myrthée, nor 
a transcript of the record of the suit alleged to have been brought 
by’ her to recover her freedom, 

Judgment affirmed. 


Joun G. Youne v. AmEDEE ALPUENTE. 


Where the record contains neither statement of facts, bill of exceptions, nor certifi- 
eate that it contains all the evidence adduced below, and there f is no gaa, of 
errors, the appeal must be dismissed, 


Arpga. from the Commercial Court of New Orleans, Watts, J. 
F. B. Conrad, for the plaintiff. 
Morel, for the defendant. 
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Butzarp, J. The transcript containing neither statement of 
facts, nor bill of exceptions, nor certificate that all the evidence ad- 
duced below is in the record, and there being no assignment of ‘er- 
- rors, the motion to dismiss the appeal must prevail. 

Appeal dismissed. 


Puese CarMICHAEL and others, Heirs, v. James ARMoR. 


Where the appellee has joined issue on the merits, it will amount to a waiver of 
any objection on account of want of citation or the insufficiency of the appeal 
bond; and where such objections have been thus waived by parties cited in war- 
vanty, their warrantee cannot set them up. 


Appeat by the plaintiffs, as heirs of John F. Carmichael, from 
a judgment of the District Court of the First District, Watts,J.  .. 

GartanpD, J. The plaintiffs claim two lots of ground, having 
each sixty feet front on Magazine street, by a depth of one hun- 
dred and twenty feet, french measure, being Nos. three and four 
in square. No. fifty eight, in the suburb La Course, said square 
being bounded on two sides by Magazine and Robin streets, to « 
which they say they have a good and sufficient title, but that the de- 
fendant has taken possession of them without right, and refuses to 
deliver the possession, claiming the lots as his property. The 
defendant admits that he is in possession of the lots described 
in the petition, situated in the suburb La Course, and says he is 
the owner of them by virtue of two notarial sales made to him by 
John McDonough, who undertook to warrant him in his title to the 
same, and he calls upon him to defend it. McDonough appeared, 
~ and for answer, denied the right and title of the petitioners to the 
lots claimed in the petition, but further avers, if their ancestor ever” 
had any right to them, that he was divested of it, and the same 
was transferred to him, McDonough, by virtue of two sales thereof 
made by the marshal of the city of New Orleans, on the 10th of 
December, 1828, in pursuance of two writs of fieri facias issued 
by Gallien Preval, associate judge of the city court of New Or- 
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leans, in the suit of The Mayor, Aldermen, and Inhabitants 2 
New Orleans aguinst Vacant lot No. 3, and The same against 
Vacant lot No. 4, at which sales he, McDonough, became the 
purchaser, for the prices set forth in the acts of sales, which sums 
he says were applied tothe payment of John F. Carmichael’s 

- debts. This answer further alleges that the mayor, aldermen, and 
inhabitants of New Orleans are bound to warrant the title of said 
lots to the respondent; and he calls them in warranty, and prays 
for judgment against them in case of eviction. 

The last named warrantors appeared and denied the right of 
Carmichael to the lots described in the petition. They further say 
that, if he ever had any right to these lots, he has been divested of 
it, by virtue of the judgments and sales mefitioned in McDo- 
nough’s answer, to whom they admit they were sold’as stated, | 
They say Carmichael was a non-resident; that he had no agent 
who was known in the city of New Oleans; that the sum of nine 
dollars and thirty cents was owing them for taxes for the year 
1828, on the lots Nos. 3 and 4, which not being paid, they pro- 
ceeded to have them sold, whereby costs were incurred to the 
amount of twenty two dollars, which sum they say the plaintiffs 
should pay them, in case the lots be decreed to be their property. 


Upon the trial, it-was shown that the lots described. were the 
_ property of John F. Carmichael; and that the right to them was 
once in him, has not been contested, either in this court or in that 
of the first instance, but the defendants contend that he has been 
divested of all title by the sales set up, in their answers. The pro- 
ceedings which led to these sales were instituted under an act of 
the legislature, approved March 18, 1828, relating to the collection 
of taxes due the city ; which says, that whenever a sum of mo- 
ney shall be due to the corporation of the city of New Orleans, 
by non-residents for taxes, who have no agent in the city, the said 
corporation may, after certain proceedings, cause the lots to be - 
seized and sold, by a proceeding in rem, before.a judge of the city: 
court. See Acts of 1828, p. 102. 

The corporation in July, 1828, alleging that they had a claim 
for taxes upon the lots in controversy, which are situated in the 
faubourg-La Course, commenced a suit in their name, against ‘the 
vacant lot No. 4 of square 58, faubourg Annunciation, whose owner 
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is unknown,’ and a like suit against ‘the vacant lot No. 6, square 
No. 58, faubourg Annunciation,’ before Gallien Preval, an associate 
judge of the city court, who in three days after the proceedings 
were commenced, gave two judgments for four dollars and sixty 
five cents each, and costs amounting to twenty two doilars, upon 
which executions issued, and the city marshal sold lots Nos. 3 and - 
4 to McDonough, for $440, who afterwards sold them to the de- 
fendant, Armor, by notarial sales, for $7000. 


It was further shown at the trial, that for several years previous 
to 1829, Carmichael had an agent in the city of New Orleans, who 
paid the taxes on his property; and receipts for them for the years. 
1826, 1827, and 1828 were produced, on one of which, the name 
of the agent is written, as being the person to whom it was to be 
presented for payment. 

We find in the record some testimony as to the agents of plain- 
tiffs’ ancestor since 1828, but it is immaterial to the present issue, 
and it is unnecessary to recapitulate it. 

The charge of the judge to the jury, was confined very much to 
the question, whether Carmichael had an agent in the city of New 
Orleans or not, and upon the evidence before them, the jury found 
a verdict for the defendant. 

On the 18th of April, 1837, the day that the verdict was given, 
the plaintiffs moved for a new trial; on the 22d of the same month 
it was argued by counsel; on the 6th of May following, the judge 
overruled the motion, and gave a final judgment for the defendant, 
which he signed immediately, from which the plaintiffs im- 
mediately appealed» At the foot of the petition of appeal we find 
the following agreement, signed by one of the counsel, who it 
appears from the record, represented the defendants on the trial. 
‘We agree to this appeal, and that the same be made returnable 
into the supreme court as soon as practicable, New Orleans, May 
6th, 1837.’ On the 31st of May, 1837, the record was filed, and 
on that day, McDonough joined issue upon the merits. On the 
Sth of April, 1839, Armor, in person, accepted service of a notice 
made by plaintiffs’ counsel, to revive the suit in the name of Car- 
michael’s heirs, and on the 19th of February, 1840, nearly three 
years after the appeal, he changes his counsel, and in contraven- 
tion of the agreement a motion is filed asking a dismissal of the 
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appeal, on the ground that his co-defendants, who had appeared 
and answered without objection, were not cited, and that their 
names were not in the appeal bond, also, that the judgment in his 
favor was signed prematurely, and consequently the appeal was 
premature, although the plaintiffs against whom the judgment was 
rendered insist it is final. 








The case has not been argued in this court by the counsel, who, 
according to the record, represents Armor, but by the advocate of 
the interests of McDonough, against whom no judgment is rendered 
at all; and were it not for the apparent earnestness of the counsel, 
and his assurance that he had confidence in the positions he has 
assumed, we should not believe he was serious;, but as he asserts 
that he is, we must briefly notice his points. “Becording to the set- 
tled practice of this court, neither McDonough nor the corporation 
of New Orleans can complain of a want of citation, or insufficient 
bond, as they have joined issue upon the merits, and consequently 
waived any such objection; and we know of no law that requires 
or authorises Armor to assume the defences they have waived. 
They come into court to defend him, and it looks a little officious on 
his part, to become their protectors. As to the objections, that the 
judgment was signed too soon, and that the appeal is premature, they 
appear to us without foundation, and not sustained by the decision 
relied on in 4 Martin, N. S., 528, which was a question altogether 
different from the present. It is the first time we ever heard of a 
party insisting that a judgment in his own favor was signed too 
soon, whilst his adversary is insisting the contrary, and contending 
that it is final. We see no sufficient grounds for dismissing the 
appeal. The facts of this case can scarcely be distinguished from 

_ that of Carmichael v. Aikin’s Heirs, 13 La., 205, which was 
brought to recover a lot adjoining the two in question, and said to 
have been sold at the same time, under a similar proceeding. In_ 
that case, in that of Morris v. Crocker, 4 La., 147, and in the case. «hy ane 
of Hodge v. Cleary, 18 La., 514, we have given an interpretation — 
to the law under which these lots were pretended to be sold; 
and though this case may in some respects differ from those, the 
law and equity of it.is as decidedly in favor of the plaintiffs as any 
of them. 
: Under a judgment against lots Nos. 4 and 6, in square 58, in the ~ 
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faubourg Annunciation, lots No. 3 and 4, in square No. 58, in that 
faubourg, are said to have been sold; and under that sale the 
defendant claims title to lots No. 3 and 4,, in square No. 58, in the 
faubourg La Courge. Independent of the manifest error in the 
proceedings under which the defendant claims title, it is furthér 
shown that Carmichael’s taxes for the year 1828 were paid, ou 
the receipt of the city treasurer is in the record. 

The verdict of the jury is so palpably erroneous, and the pro- 
ceedings under which the lots were sold so clearly illegal, that we 
cannot hesitate in reversing the judgment; and the case is too 
strongly with the plaintiffs to justify us in pursuing the ordinary 
practice of remanding,it for a new trial, except so far as it relates 
to the defendant a parties cited in warranty. 

The judgment of the District Court is therefore reversed, and the 
verdict of the jury set aside; and this court, proceeding to give 
such judgment as, in their opinion ought to have been rendered in 
the court below, does further order, and decree that the plaintiffs, 
as heirs of John’ F. Carmichael, deceased, do have judgment 
against the said James Armor, for the two lots of ground described 

‘and claimed in the petition, and that they be quieted in their title 
and possession of the same, and recover costs in both courts: and 
it is further ordered, that so far as it respects the demand of the said 
James Armor against his warrantor, James McDonough, and of 
said McDonough against the Mayor, Aldermen, and Inhabitants of 
New Orleans, this cause be remanded to the District Court, to be 
proceeded in according to law. 

L. C. Duncan, for the plaintiffs. 


‘Hoffman, for McDonough. 
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Tue Cuurcn or St. Patrick v. Cuartes Binciey Dakin 
and another. 


Arbitrators must determine as judges, agreeably to law. 

An award must deeide the whole matter submitted, and not go beyond the submis- 
sion. It must be certain, final, and- conclusive, leaving no matter of fact or law 
undecided. 

Every fact and question must be so presented by an award, as to enable the court to 
act on the award itself, and to execute it as a whole; though the mere omission 
to determine an exact sum will not annul it, where the arbitrators have given the 
necessary information to enable the court to ffs the amount without going out of 
the award itself. 

The provision of art. 3096 of the Civil Code, that an a im order to be executed, 
must be approved by the judge, is only intended to ii with sufficient autho- 
rity to insure its execution, and not to submit its to the examination of the 
judge, which can only be done by appeal. 


Appgat from the Commercial Court of New Orleans, Watts, J. 
_ Larue, for the plaintiffs. 

J. W. Smith, for the appellants, contended that the award must 
be set aside as uncertain, and not determining all the matters em- 
braced in the submission. 3 Pandectes de Pothier, p. 436, No. 12. 
Tb., :p. 442, Nos. 18, 20. Ib., p. 462, No. 33. Ib., p. 468, No. 47. 
¥ Vinnius ad Pandectas, p. 264, No. 18. 1 Rolle’s Abridgment, 
Arbitrament, H., $4, 27, 29, fol. 251. Ib., @., 1, fol. 268. 3 Vi- 
ner’s Abridg., pp. 64, 67, 97. 2 Petersdorff’s Abridg., p. 165, Nos. 
1, % and note. tb., p- 171, n. Caldwell on Arbitration, 107, 
115. Waite v. Barry, 12. Wendell, 380. Thomas v. Molier, 3 
Ohio Rep., 267. 2 Harrison's wi, 3 ., 507. 1} Pike’s Rep., 206. 
Watson on Awards, 115. 

Gartanp, J. In the month of June, 1838, the plaintiffs enter- 
ed into a contract with the defendants, by which the latter under- 
took, for the sum of $115,000, to construct and complete the 
building known as St. Patrick’s Church, in this city, upon certain 
terms and conditions. ‘The contract, among various other stipula- 
tions, says : . 

‘It is furthermore agreed, that if any difficulty shall occur be- 
tween the aforesaid parties, growing out of the works herein spe- 
cified, which they, the said parties, cannot settle amicably between 
themselves, then and in that case, the subject or matter in dispute 
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" shall be referred to three or five disinterested persons, to be chosen 
’ by the said parties in the usual manner, who shall be fully compe- 
; tent and qualified to judge and decide upon all questions and mat- 
ters arising out of the erection of said building and works; the 
decision of which said persons, chosen as aforesaid, shall. to. all 
intents and purposes, be final and binding in the premises, without 
any appeal therefrom whatsoever.’ 

‘It is also agreed and understood, that any and all contentions 
or matters of difference whatsoever, arising in the premises, shall 
be settled and adjusted in the manner above mentioned, and that in 
no case shall the aforesaid parties be permitted to have recourse or 
appeal to any court of justice for the settlement of any such con- 
tentions or citoreeadl 

‘a ‘ee In the execution of the contract various disagreements arose be- 

tween the trustees and contractors, although the superintendence 

a of the work was confided to a building committee named by the 

plaintiffs at the time of making the contract, which differences, it 

ms was agreed should be submitted, in conformity to the contract, to 

arbitrators. On the 23d of August, 1839, a bond was signed by 

the parties, in which, after reciting the terms of the contract, it is 

said:* ‘now as differences have arisen between the said board of 

trustees and the said firm of Dakin §& Dakin, they hereby agree to 

a submit all such difficulties, and contentions, and matters of diffe- 

, rence whatsoever, arising in the premises,’ to five persons, ‘ the 

decision of which five persons, shall to all intents and purposes, be 
final and binding in the premises, without any appeal therefrom.’ 









Under this submission, the parties appeared before the arbitra- 

tors, and on the part of the plaintiffs, it was alleged : 
1. That the defendants had violated the contract, by failing to 
comply with its specifications. 2, That they had failed to place 
% bond timbers in the walls, under all the openings, to prevent cracks 
and equalize the settling of the building. 3. That they had failed 
to bind the buttresses to the walls with suitable timbers, as agreed 
on, to prevent them from cracking off from the main walls. 4. That 
they had not put in the window frames, and completed the wood 
work as the walls were put up, whereby they were weakened: 
5. That the walls had cracked, and the work was executed inan 
inferior manner. 6. The plaintiffs ask that the whole contract be 
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annulled and damages awarded them, it being impossible, from the 
hostility of the undertakers, to finish the mantle under their nage 
intendence. 

What the precise propositions submitted by the defendants to the 
arbitrators were, does not distinctly appear, but it seems that they 

objected to the submission of the question, of annulling the con- 
tract on the ground of the alleged hostility of the parties. 

The arbitrators, after an examination of some testimony, of the 
contract, and the building, decided : 

1. That the defendants had violated their contract by omitting to 
place- bond timbers in the walls, as required, in consequence of: 
which they were weakened and otherwise injured. 

2. That as the contract required the inside 6f the walls to be 
‘ framed and battened out for lath-work, the said arbitrators were 
of opinion that wall strips should have been put in the wall as it 
went up, as attempts to nail on or attach pieces for the purpose 
would weaken the walls. 

The arbitrators then proceed to specify various remedies for the 
. defects in the work, and conclude : 

8. ‘ That as it appears from some misunderstanding between the 
parties, feelings of a hostile nature have arisen between them, 
which must inevitably prevent them from proceeding together in 
the further progress of the building, with that degree of harmony 
_ which should exist between parties so connected, it is, in our opi- 
nion, much better for both parties, that the contract between them 
be now annulled ; but in doing this a sufficient recompense should 
be made to Messrs. Dakin & Dakin for their plans, and for the 
trouble they have had in conducting the progress of the building 
thus far, making due allowance, however, for the damages to which 
they have subjected themselves, by the aforesaid omissions.’ 

They therefore decree that .the contract be annulled, that Dakin 
& Dakin have $5000 for their plans of the building, and that they 
pay $5000 damages to the plaintiffs. They further decree that the 
trustees, as a compensation to defendants for their labor and trouble, 
‘shall allow them eight percent upon the amount of money already 
expended upon the building, over and above the actual cost ex- 
pended thereon, such cost to be ascertained by proper vouchers, or 
bills and receipts furnished therefor.’ All contracts made by Da- 
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kin & Dakin, previous to the submission, for labor or materials, to 
~ be assumed by the trustees, who are also to pay for all materials | 
upon the premises. They conclude by saying that if, upon the 
settlement of the said accounts, Dakin & Dakin shall be indebted — 
_ to the trustees, the amount shall be deducted from the price of the 
drawings before mentioned. 


In this situation the award leaves the parties. The trustees file 
it with the notary, in whose custody the original contract is, and 
upon a certified copy, and an account; stated by themselves, show- 
ing a balance of $1807 60 against the defendants, they commence 
this suit, praying that the said defendants be compelled to comply 
with said award, that it be approved and confirmed, and its execu- 
tion decreed and enforced. To this the defendants object, on a 
variety of grounds, among others: 


1. That the award is null, because the arbitrators exceeded their 
powers, and passed on matters not submitted to them, and particu- 
larly in annulling the contract. 

2. The award is void for uncertainty, inasmuch as it does. not 
enable the court to give any judgment or decree for the payment of 
any specific sum to either party. 


3. That it is not a final settlement and adjustment of all the ac- 
counts and matters in controversy between the parties, which were 
referred to the arbitrators. 


The other objections taken by the defendants, it is not now ne- 
cessary to notice; nor is it material, in the view we have taken of the 
case, to decide upon the bills of exceptions taken by both parties. 

- The judge of the Commercial Court heard the testimony offered 
by both partie and after a learned opinion gave a judgment ho- 
mologating and confirming the award, and decreeing ‘that either 
party be at liberty to apply to the court to take steps to fix: 


*1.°The value of the materials on the premises at the time of 
the award. 


‘2. The amount on which defendants are to be allowed their 
compensation of eight per cent on monies expended. 

‘3. The contracts made by defendants with third persons, which 
are to be assumed by plaintiffs. - 


-*4. For process to carry the award, and, judgment of the court 
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on the award, and on the matters aforesaid into execution; and that 
each party pay one half the costs.’ 

From this decree, which both parties say is final, the defendants 
have appealed. We have looked at it most attentively, and taken 
something more than the usual time for reflection upon it, but have 
to confess our inability of seeing what either party has gained, or 
what advance has been made towards the adjustment of the accounts 
between them, and the ascertaining on which side the balance is, 
After a long investigation by the arbitrators, and a severely con- 
tested trial in the inferior-court, the result seems to be, that either 
party may take such measures as they wish to ascertain the state of 
their accounts, and find out which is in debt to the other. In other 
words, they can as soon as they please, involve themselves deeper 
in litigation. Neither the award nor judgment has terminated their 
difficulties, nor does the latter.supply the omissions of the former 
in any manner. 

The judge of the Commercial Court has, in the course of his 
opinion, stated with much force many of. the legal principles which 
regulate awards of arbitrators, but we differ from him very widely 
in their application. He admits very candidly that if those prin- 
ciples are to govern, that a judgment should be given for the de- 
fendants; but he disregards the decisions of the Supreme Court of 
the United States, and what we believe to be the law of this state, 
and goes to Bacon and Rolle for authority to sustain his opinion. 

It was clearly the intention of the parties in this case, to submit 
their difficulties to the persons named as arbitrators and not as 
amicable compounders, no special authority as such being given in 
the submission. 7 La. 476. They had therefore to determine as 
judges, agreeably to law. Civ. Code art. 3077. And the object 
of the litigating parties being a final settlement of their difficulties 
under the contract, it was the duty of the arbitrators to have 
brought it to a conclusion, and by their award to have fixed’ the 
amount one was owing the other, or to have given some certain data 
upon which a calculation of the amount could be made. We con- 
cur most fully in the opinion given by Judge Marshall in the case 
of Carnachan, &c. v. Christie, &c., 11 Wheaton, 446, in which 
he says an award must decide the whole matter submitted, and 
must not go beyond the matter comprehended. in the submission ; 
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it must be certain, final and conclusive, and leave no matter of fact 
or law undecided. The art. 3096 of the Code says, that the 
award in order to be put in execution, ought to be approved by the 
judge ; but this formality is only intended to invest the award with 
sufficient authority to insure its execution, and not to submit to 
the judge the examination of its merits, except in case of appeal. - 
This principle was acted on in the case of Janes v. Richard. 3 
La. ‘486. 

When parties choose to submit their differences to arbitrators, 
we are disposed to give all possible effect to their decision, but the 
courts are not to become mere auxiliaries, to supply their defects 
and omissions. Every fact and question must be so presented as 
to enable the court to act on the award itself, and execute it as a 
_ whole, unless called on by an appeal to correct it. The mere 
omission of an exact sum would not perhaps annul an award, if 
the arbitrators had given the necessary information to enable the 
court to fix it, without going out of the award. Civ. Code art. 3094. 

In this case, we think that the arbitrators exceeded their 
authority, in annulling the contract between the parties. By re- 
ferring to it, we see that the difficulties intended to be submitted to 
arbitrators, were such as should be ‘growing out of the works 
herein specified,’ which they cannot settle, also such ‘contentions 
or matters of difference’ as may arise in the premises. Nearly the 
same words are used in the bond signed by the parties. When 
before the arbitrators, under the general clause contained in the 
submission, the defendants objected to the contract being annulled, 
or to that question being considered; and a reference to the first 
projet of a-submission shows that that question was proposed to be 
submitted, and declined, . 

The award is in itself so uncertain, that we do not see what 
judgment we could give on it that could be executed, and we must 
disregard it entirely, leaving the parties to exercise their rights 
under the contract. 

The judgment of the Commercial Court is therefore reversed, and 
ours is in favor of the defendants as in case of non-suit; the plain- 
tiffs paying costs in both courts. 
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Joun Grant v. Laurent Mitiavpon. 


Tuts case, and that of Millaudon against Grant, were consoli- 
dated in the Commercial Court. 

Roselius and Duncan, for the plaintiff. 

Benjamin, for the appellant. 

Martin, J. These two cases were consolidated by consent. 
There was a verdict and judgment against Millaudon, and he ap- 
pealed. The cases turn entirely upon a question of fact; no 
question of law appears to have been raisedstherein. After a 
patient hearing, and a close examination of the testimony, it does 
not appear to us, that any thing can justify our interference in the 
case. 





Judgment affirmed. 


Pixs and Harris v. James Waters Zacnarie and another. 


Tuts case was tried before the District Court of the First Dis- 
trict, Buchanan, J. The draft, accepted by the defendants, was 
in these words: ‘On the completion of our contract for building 
your Clinton street stores, please pay to Messrs. Pike and Harris, 
or order, seven hundred dollars.’ 

Roselius, for the plaintiffs. 

H. H. Strawbridge, for the appellants. 

Butiarp, J. This is an action upon an order or draft, drawn by 
Dakin and Dakin, upon the defendants, and accepted by them, 
payable on the completion of the contract of the drawers with the 
defendants, for the building of certain stores. The answer admits 
the acceptance; but the defendants aver that they are in no manner 
indebted to the plaintiffs. There was judgment against them, and 
they appealed. 

It appears in evidence that at the time this suit was instituted 
the stores were completed, and even in possession of the defen- 
dants. It is true the drawers left some trifling part of the work 
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unfinished, which was afterwards done by other workmen em- 
ployed by the defendants. But it is not shown that the defendants 
have sustained any loss, and it is clear they have their recourse 
_ upon Dakin and Dakin for a reimbursement of that expense, if 
they have not already been paid, which is not shown. - 

We are of opinion that the parties did not contemplate that the 
finishing of the work should be in any manner at the risk of the 
holder of the order, in the sense of the word coptended for by, the 
defendants; but that the acceptance fixed a time of payment, which 
was uncertain. But whether the buildings were completed by the 
drawers themselves, or at their expense by the owners, appears to 
us immaterial; at least until it is proved that a loss has been sus- 
tained by the defendants, which is neither shown nor pretended. 

Judgment Affirmed, 


thinteioee 


Tuomas Hunprey v. H. N. Seencer and another” 


Where a factor who has received instructions to pay a debt out of the proceeds of 
property consigned to him for sale, for the purpose of preventing an attachment, 
advances the amount, and pays the debt before any attachment is levied, his pri- 
vilege for such advance on the property consigned will be superior to that 
acquired by a subsequent attachment. ~ 


_ Tue plaintiff is appellant from a judgment of the Commercial 
Court of New Orleans, Watts, J., in favor of Stephen Franklin 
and John D. Henderson, garnishees. 

J. W. Smith, for the appellant. 

Maypbin, for the garnishees. 

Morpny, J. This suit began by attachment. Franklin and 
Henderson, commission merchants of this city, were made gar- 
nishees, and the usual interrogatories propounded. In their 
answers, they acknowledge that they owe a small sum of money 
to H. N. Spencer, and that they hold sixty four bales of cotton be- 
longing to J. Grafton, the other defendant, and consigned to them 
for sale, on which cotton they claim a privilege and preference for 
advances on it to the amount of $2,187 50. Judgment was en- 

VOL. I. 27 
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tered below in favor of the plaintiff for the amount claimed, and 
the garnishees were ordered to pay over the sum admitted to be 
due to the defendant, Spencer, reserving for a future trial a rule 
taken ‘on the garnishees to show cause why the proceeds of the 
sixty four bales of cotton attached in their hands, should not first be 
applied to the payment of the plaintiff’s judgment. _ 


The record shows that Grafton being indebted to the Canal 
Bank in this city, in a sum of about $6000, under a judgment ob- 
tained in Mississippi where he resides, had directed Franklin and- 
Henderson to make an arrangement with the bank, by which, on 
paying in, November, 1840, a sum of $3000 -out of the proceeds 
of his cotton, a stay of execution for six months should be granted 
for the balance, to prevent his property from being levied upon and 
‘sacrificed to satisfy the judgment. After much negotiation be- 
tween the garnishees and the bank, whe declined to accept the 
proposition at that time, Grafton instructed his agents to pay un- 
eonditionally to the bank ‘the $3000 out of the proceeds of his 
cotton, after discharging sundry small debts which he mentions to 
them; requesting at the same time that, after making this pay- 
ment, they would use every possible exertion to obtain from the 
bank some indulgence, by granting time, for the balance of ‘his 
debt. On the 6th of February, 1841, Franklin and Henderson 
becoming apprehensive that the intended appropriation of the pro- 
ceeds of this cotton might be interfered. with by some attachment 
which they understood was about to issue against Grafton, paid to 
the ‘Canal Bank the $3000 as an advance on the cotton which they 
had not yet sold, and this sum was by order of the bank credited 
to Grafton according to his wishes, on the execution standing 
against him in Mississippi. Under these circumstances, the judge 
below allowed the privilege of the garnishees, and the plaintiff 
appealed. 

The evidence clearly establishes that the money was paid to the 
Canal Bank, before the levying of plaintiff’s attachment. The 
return of the sheriff states, it is true, that the writ’ was placed in 


his hands on the 6th of February, 1841, but it does not show when ~ 


the service was made. It is not therefore at all inconsistent with 
the testimony of Canfield, the clerk of the garnishees, who testifies 
that he. was in the office of the latter when the sheriff’s officer 
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served the attachment; and that on receiving the paper he wrote. 
on it with his pencil. a memorandum which was produced on thn 
trial, and which shows the notice to have been received by him oe 
Monday morning the 8th of February, 1841, at about nine o’clock. 
The writ issued probably at a late hour on the preceding Saturday, 
and could not be served on the same day. This testimony is more- 
over corroborated by the presidentyand cashier of the bank, who 


"state that when Franklin paid the money on Saturday the 6th of 
’ February, he said to them that no attachment had actually issued, 


but thaf he had reason to fear that the amount he was directed to _ 
pay the bank might be attached in his hands. But it is urged that 
Franklin and Henderson had no authority from Grafton to make 
any advances to or for him; that_his letters show that his debt was 
to be paid to the bank out of the proceeds of his cotton, and that 
the advance was made only with a view to cover the sixty four 
bales of cotton and defeat the plaintiff’s attachment. 

We can hardly believe that Franklin and Henderson were 
violating the orders of Grafton, or acting without authority, when 
they voluntarily paid as an advance on his cotton, a debt which he 
had repeatedly directed them to discharge out of its proceeds. In 
commercial parlance, the term proceeds means, we believe, the 
money or fund represented by the property consigned. If a factor 
undertakes or receives orders to make a payment out of the pro- 
ceeds of a consignment, it is well understood, and such we believe 
is the usage among commission merchants, that if the produce 
consigned is yet on hand when the time of payment arrives, the 
factor is to advance the money; and that in so doing, he is con- 
sidered as paying out of the proceeds of the property. Such 
appears to have been the understanding of Grafton, for by his 
proposition to the bank, the $3000 were to have been paid in No- 
vember, 1840, when at this early part of the business season he 
could hardly expect that his cotton would have been sold, Had the 
bank then accepted the proposed arrangement, and had the money 
been paid at that time by Franklin and Henderson, they would 
have done nothing more than what was expected of them by 
Grafton; and moreover, the latter would have been thankful to 
them for an advance which they were not strictly bound to make. 
In the course pursued by Franklin and Henderson, we can see 
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nothing to blame; they acted with the avowed intention of defeat- 
ing any attachments against Grafton, which might prevent the , 
appropriation he had -made of his money to pay a legitimate debt 
which it was his interest to discharge. He had surely the right of 
paying one creditor in preference © cides and in acting as they 
did, the garnishees complied with his often expressed wishes and 
injunctions. In this, they @ Eno injury to the plaintiff, whose 
rigiits, under his attachment, had not vested, when they paid 


Grafton’s debt to the bank, 











Judgment afirmed,. 
> 
——— 


~ Joun B. Herzrors®. Wituiam H. Cuase. 


An accommodation endorser of a note is a mere surety for the maker ; 
exists between such surety and the creditor which compels the latte# 
unimpaired all his rights against the debtor, where he intends to look to 
ty for payment. This obligation isa corollary of the right of subrogation, ‘esta- 
blished by law in favor of the surety who pays the debt of his principal ; and if 
the creditor fai] to comply with this obligation, or destroy or impair the right of 
subrogation to his mortgages or privileges, the surety will be released. 

The vendor of .slaves, sold in a lump, received from the purchaser a note for the. 
price, endorsed by a third person as surety for its payment, and subseqently pur- 
chased from his vendee:a part of the slaves: held, that the vendor’s privilege, and 
the surety’s-right of subrogation to it, were indivisible; that the latter existed en- 
tire as to all the slayes, for the full amount of the debt; and that it could not be 
divided and restricted to certain slaves, for certain amounts, at the will of the 
original vendor ; and that by such re-purchase the endorser was discharged. Had 
the vendor repurchased all the slaves, his privilege would have been extinguished 
by confusion ; and the subrogation to which the surety would be entitled on pay- 
ing the price, would haye become impossible, 5 







Apreat from the Commercial Court of New Orleans, Watts J. 

Morpny; J. This action is. brought against the endorser of a 
promissory note of $6750, drawn by J. Desmont. The answer 
admits the endorsement, but, denies that legal notice of the protest 
has been "given to the defendant. It further avers that defendant 
endorsed this note as surety for the maker,. to enable him to pur- 
chase a lot of ten slaves from the plaintiff; and that he is not liable 
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inasmuch as Hereford, who had the privilege of vendor on these 
slaves, entered into an arrangement with the said maker and ven- 
dee, by which, for the sum of $4675, he took back or repurchased 
of him nine out of the ten slaves, for which the note sued on was 
given, thereby depriving the defendant of the privilege of vendor 
on these slaves, to which he ae: been subrogated in law 
but for the said agreement, comp n, or resale between the 
plaintiff and the maker of the note. It is further averred that the 
debt has been fully paid and satisfied. There was a judgment be- 
low in favor of the plaintiff for $3458 50, from which the defendant 
has appealed. » 

The facts set forth in the answer are made out by the evidence in 
the case, It shows that-on the 21st of February, 1837, the plain- 
tiff sold to Desmont ten slaves for the price of $6750, and received 
the note sued on, which bore interestyfrom its date at the rate of ten 
per cent per annum ; that on the 11th of March, 1839, the plaintiff 

i@sed of Desmont nine of the same slaves, with the addition 
born after the sale, for $4675. It does not appear whether 







nor} ; the relative value of the slaves shown. 

Tti is clear that the defendant was an accommodation endorser, and 
as such merely a surety for the maker. It is equally clear that by 
the law of suretyship there is a privity between the surety of a 
debtor and the creditor, which compels the latter to preserve all his 
rights against the debtor unimpaired, when he intends to look to 
the surety for payment. This obligation on the part of the creditor 
is a corollary of the right of subrogation, which the law has esta. 
blished in favor of the surety who pays the debt of his principal. 
If the creditor fail to comply with this obligation, or does any act 
which destroys or impairs this right of subrogation to his mortgages 
or privileges, he thereby releases the surety. Civ. Code, art. 3030. 
Pothier on Oblig., part. 11, chap. 1, art, 6, sec. 2. 

In the present case, if the plaintiff repurchased all the slaves, his 
privilege of vendor was extinguished by confusion; and the sub- 
rogation to which defendant was entitled on paying the price, be- 
came impossible by plaintiff’s act. If the tenth slave, not mentioned 
in the reconveyance, is yet living in the’ possession of Desmont, of 
which there i is no evidetice in the record, the defendant’s right of 
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subrogation fies been materially impaired. It stands restricted by the 

act of plaintiff to a single slave, while he is decreed to pay $3458 50, 

with interest at the rate of ten per gent per annum from the date of 

the resale. Theten slaves having béen sold in a lump, the vendor’s 
privilege, and consequently the Wefendant’s right of subrogation to 
it, were indivisible ; it existed entire with regard to all of them for 

Ae amount of the debt It could not, Without his consent, be 

ided, and restricted to certain slaves, for certain amounts, at the 

| will and pleasure of the plaintiff. Were it otherwise, this right of 

subrogation, which, we believe, enters largely into the contempla- 

tion of@ill persons who become sureties for others, might be entirely _ 
done away with. Cases might well occur, in which collusion be- 
tween a. vendor and vendee would render it entirely nugatory. ‘The 

i course“pursued by plaintiff fias, in our. opinion, released MB en- 

dorser, 

It is therefore ordered that the judgment of the Commercial 
Court be reversed, and that ours be for the defendant wi 
both courts. 

C. M. Jones, for the plaintiff. 
¢ L. Peirce, for the appellant. 














‘Cora Ann Stocoms and others v. Joun A. Warxins. ° 

In a suit against the endorser of a note, where the name of the latter has been 
_erased, the plaintiff must account for the circumstance, or the obligation will be 
considered as cancelled. The affidavit of the plaintiff will not be received to 
prove that such erasure was made through error or accident; it must be 
established by legal evidence, not by the declarations of the party who seeks to 
recover. 

Arts. 2258, 2259 6f the Civil Code relate exclusively to written obligations, which 

_ have bee either lost or destroyed.. They are’ in derogation’ of the general 
principles of evidence, and will not be extended to cases not clearly within their 


purview. . 


Aprgat from the Commercial Court-of New Orleaiis, Watts, J. 
Elmore and*King, for the appellants, contended: J, that the 
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affidavit of the plaintiffs should have been received # account for 
the erasure of defendant’s name. Ciy, Code 2258.. Cantrelle et 
al. v. Percy, 17 La. 520. 2 that the judgment, if against the 
plaintiffs, should have been one:of non-suit. 


Peyton and J. W. Smith, foF the defendant. The testimony 
of Dennis; one of the makers of the note, was properly received. 
The maker of a note is a competent witness, in an action i 
the endorser, to prove payment. Chitty on Bills, 653—8. 
erasure of the defendant’s name is evidence from which it will be 

sumed that the obligation has been extinguished, until the con- 
trary be proved. Ib. 214. Sollébellao ¥. Reeve’s curatag, 3 La. 
56. 
Morpny, J. This suit is brought ona joint and several pro- 


miss@fy note, drawn by Thomas R.#and James A. Dennis, to the 


order of, and endorsed by the defendant. The answer pleads 
want of protest and notice ; it avers further, that defendant is not 

le, .bgcause his name has been erased on the instrument sued 
obligation, if it ever existed, thereby cancelled, and 






favor of the defendant, from which this appeal has been taken. __ 

The record shows that in 1838, a suit was brought in Mississippi 
against the makers, in the name of J. A. Watkins, for the use of 
Slocomb, Richards & Co., and a judgment obtained; but the 
evidence has failed to convince us that it has ever been satisfied by 
the defendants in that suit. One of them, it is true, has sworn 
that, in November, 1839, he paid the money into the hands of the 
sheriff, charged with the execution of the judgment, and took the 
receipt of that officer, which he says he has mislaid.. To this tes- 
timony we cannot give much credit, as it is contradicted by the 
attorneys who prosecuted the suit. They declare that the makers 
were insolvent, and that nothing could be made out of the judg- 
ment, The returns of the sheriff show moreover, that, several 
writs issued ‘successively for the amount due by them, but without 
success; and that the last of these writs issued after the time when 
this payment is pretended to have been made at the sheriff" office. 
It farther appears, that under this last writ two negro women were 
seized ang sold.in January, 1840, but that the pro¢eeds of. the sale 


we * 


‘makers have paid a judgment obtained against them in- 
“Mi xi on this same note. There was a judgment below in 
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were applied to previous executions, of which thete was a great 
number against them i in the hands of the sheriff. 


In relation to the first ground of defence, the name of the de- 
fendant as endorser on this. note, appears to have been stricken off 
and erased, but at what time, by: whom, and for what purpose, 
has not been either alleged in the petition, or satisfactorily shown 
on the trial below. The plaintiffs who produce a cancelled in-. 
stmmment, and seek to recover on it, are bound to account for the 
erasure ;_ unless they do so, it is evidence that the obligation result- 
ing from the endorsement has been annulled. They accordingly 
offered t Pa own affidavit to show the circumstances under which 
the oblit@ration was tnade; but this mode of proof was objected to, 
and in our opinion properly rejected below, on the ground that no 
party can be permitted to give evidence in his own behalf. Aphas 
been | pipssed upon us by the appellant’s counsel, that this case, 
from its peculiar circumstane@#y should come under articles 2258 
and 2259 of the Civ. Code, and that the plaintiffs’ affidavit should 
have been received. We think otherwise. The articles refern 
should not be extended to cases which. are not clearly wit 





evidence. They relate only to written obligations, which are 
either lost or destroyed, The formalities of advertising the loss, 
and in some cases of giving security to indemnify ‘the party against 
the re-appearance of the instrument, as well as the faculty given 
of proving its contents by parol, show conclusively that these 
articles contemplate only written obligations, the absolute absence 
of which must be accounted for, when they are made the founda- 
tion of a suit. In the present case, the note. is produced, but the 
endorsement on it is cancelled, The fact that this erasure was 
made by error or accident, must be shown by legal evidence, not 
by the declarations of the party who seeks to recover on it. This 
erasure, it is urged, must have been made by the attorneys who 
brought suit on the note in Mississippi, as in their testimony they, 
say that in order to sue in the name of the payee for the. benefit 
of the endorsees, it was necessary to strike off his name; but 
when examined to the point, ‘they deny that this erasure was made 
by them, and there is no. evidence to show- that it did not, exist 
when the note was handed to them for collection, If the holder of 
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a note to'secure or facilitate to himself the means of suing one 
of the parties to it, erases the name. of another party, such an 
act may well be looked upon-as a voluntary release of the 
latter’s liability. But the evidence leaves it doubtful who made 
this erasure; and until it be shown to have been done through 
accident or by the hand of a third person, without the consent of 
the plaintiff, the presumption that the obligation has been extin- 
guished, will stand as a bar to any recovery. 3 La. 56.” ‘We 
think, however, that under the circumstances of this case, the 
judgment below should have been one:of non-suit. 

‘It is therefore ordered that the judgment of the mercial 


Court be reversed, and that ours be for the defendant, 1 @ case 
of non-suit, with costs in both Courts. 
ae 1 
Dd 
—_—_ : 





s Erwin v. James McKinney and another. 
s Erwin v. Lawrence R. Kenny and another. 


Where it is provided by a rule of court ‘ that in all casee where notice is required, 
and no time is specified in the Code, three days shall be sufficient,’ a rule taken 
on the 29th of June to show cause on the fst of July, will not be sufficient no- 
tice. 


Tue plaintiff in these cases is appellant from a judgment of the 
District Court of the First District; Buchanan, J. The cases 
were united on the trial of the rule in the court below; and they 
were brought up together. 

Martin, J. The plaintiff complains that the first court illegally 

made absolute a rule which defendants had obtained against him, to 
show cause why satisfaction should not be entered on two judg- 
ments he had obtained against the defendants. He has built his 

hope of relief at our hands on several grounds, one of ‘which only 

it suffices to examine. The rule was obtained on the 29th of June, 

to show cause on the Ist of July, when it was made abslute in 

the absence. of the plaintiff. By one of the rules of the District 

Court, which comes up in the record, itis provided that: «In all 
VOL. I. 28 
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cases ‘where notice is required, and no time specified in the Code, 
three ‘days shall be held sufficient, except in cases where the depe- 
sitions of witnesses are to be taken under a commission.’ 

The 30th of June was the only intervening day between the 29th, 
on which the rule was obtained, and the-Ist of July, on which it was 
made absolute. It is therefore clear, that the plaintiff had not the 
three days notice, which the above rule requires ; and as the record 
shows that he was absent on that day, nothing authorises the infer- 

_ence that he waived his right thereto. The rule was therplore 
erroneously made absolute. 

It is.therefore ordered that the armas of the District Court, 
making the said rule absolute, be reversed, and that the.rule of the 
29th July be discharged ; the defendants and appellees paying the 
costs of the appeal. . 

Peyton and J. W. Smith, for the appellant. 

McKinney, for the defendants. 


— 


Wut» H. sesaweni Executor, v. Estuer Draxe and her . 
Husband. 


A wife not separated in property from her husband, cannot bind herself jointly with 
him, either as drawer or endorser of a note, for a debt contracted on account “ 
the community during the marriage. 

A note drawn by a wife not separated in property, to the Ladle of her husband, and 
endorsed by him, is void; the latter cainot enforee its payment, nor transfer by 
endorsement any right to a third person to enforce it. 


- ‘Tus case was tried before a jury in the District Court of the 
First District, Buchanan, J. The plaintiff sues as the testamen- 
tary executor of Arthur Mann. 


Morpuy, J. The defendants have appealed from a judgment 
condemning them, in solido, to pay $600, on a note drawn by Es- 
‘ther Drake, to the order of, and endorsed by David Drake, her 
- husband. The petition contains the usual averments of demand, 
protest,.and notice to the endorser. The defendants admitted their 
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signatures, but alleged that the note sued on was given in part pay- 
ment of a ‘slave, which slave was afflicted, at the time of the sale, 
with an incurable redhibitory disease, well known to the vendor, 
Arthur Mann, when he:sold the slave to them. 

The record does not show, nor is it pretended that Esther Drake 
was separated in property from her husband, that the purchase was 
for her individual acéount and benefit, or that her husband endorsed 
the note only as her. surety, to pay a debtof herown. Under the 
pleadings, we are bound to presume that the purchase was made, 
and the note given, on account of the community; if so, the 
wife cannot bind herself jointly with her husband for adebt con- 
tracted during the marriage, either as drawer or endorser of a note. 
Civ. Code, arts. 2412, 2371, 2372. If the defence set up by the 
answer is left out of view, the note sued on is evidence of a debt 
contracted by the wife towards her husband. If such a contract 
be void, as can hardly be doubted, thie husband, who could not en- 
force it himself, has not, by his endorsement, transferred to plaintiff 
any such right. 

On the-therits of the case, so far as the husband is concerned, he 
has failed to.support his defence below by any evidence. The ap- 
peal was clearly taken by him for the purpose of delay. 

It is therefore ordered that the judgment of the District Court be 
reversed as relates to Esther Drake, and affirmed as to her co- 
defendant, David Drake, with ten per cent damages and costs. 

Roselius, for the plaintiff. No counsel appeared for the ap- 
_pellants, 














220 NEW ORLEANS, 


Petitpain v. Palmer and Husband. 


/ 








Faancots H. . Penvreats v. THEREZE Pavan on her Husband.’ 


probe wife, samnbeeubeiabuates is absolutely onl and void in the 


_ hands of the latter; no law recognizes any obligation of the wife to the husband, 
resulting from any contract between them. But where such note has been en- 
dorsed by the latter to a third person, it will bind the endorser. 


Tuts case was tried before a jury in the District Court of the 
First District, Buchanan, J. There was a verdict and judgment 
against the defendant, and A. W. L. Palmer, her husband, in so- 
lido, for the amount of the note sued on. 

Pepin, for the plaintiff. 

Grymes, for the appellants. 

Martin, J. The defendants are appellants from a judgment on 
a note of the wife payable to the husband, and endorsed by him to 
the plaintiff. The appellees’ counsel has contended = 

1. That a note is always presumed to be given for a valid consi- 
deration, and that it devolves on the adverse party to _ the con- 
trary. 

2. That the ihbhpadity of the wife to make a contract; is'removed 
by the authority of the husband. 

3. That the wife should have pleaded her incapacity, and the 
want of consideration, if either existed, or that the note was not 
given for her benefit. 

I. With regard to the note, it was absolutely null and oid in 
the hands of the husband; for we are ignorant of any law which 
recognizes an obligation of the wife to her husband, resulting from 
any contract between them. Civ. Code, art. 1784. 

The counsel for the plaintiff has, however, in the argument, 
placed the case before us asa contract of suretyship entered into by 
the husband for the wife, under the form of an accommodation 
note with his endorsement thereon ; and he insists that she is bound 
to restore the money thus obtained from the plaintiff for her benefit. 
If this be available, it ought to have been alleged'and proved. In 
the absence of such allegation and proof, it would be idle in us to 
notice it. 

Strong as this Case is in pate of the wife against the plaintiff, it 
is equally so in favor of the latter against the husband, who, by his 
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endorsement made a new contract, available to the endorsee as 
against himself, but not against the wife. 

It is therefore decreed that the judgment of the court seein 
reversed as far it relates to the wife, and that ours be ‘for her with 
costs in both courts; and thatso far‘as' relates to the husband, 
the judgment be affirmed with costs:in both courts, and ten per 
cent damages as for a frivolous appeal. 


Same Case—On a RE-HEARING. 


Where the attention of the court has not been drawn to a bill of exceptions in the 
record, either by the points filed, or on the first hearing of the case, it will not be 
noticed on a re-hearing. 


Martin, J. This case was before us at the February tetm, 
1840, when we reversed the judgment so far as it related to the 
wife, and gave ours in her favor; and affirmed the judgment as far 
as it related to the husband. The plaintiff and the husband soli- 
cited and obtained a re-hearing. The former has limited his pre- 
tensions to the substitution of a judgment of nonsuit to that in favor 
of the wife, and has relied on the case of Maddox v. Maddow, 12 
La., 13; a case which differs widely from the present, the claim of 
the plaintiff having been recognized by the wife in her will. In 
the present case, the plaintiff has no other evidence of his claim 
against the wife than her note given to her husband, and by him 
tranferred to the plaintiff. As the husband could not have main- 
tained a suit upon this note, the plaintiff cannot have acquired such 
a right from him. Non dat qui non habet. It would be idle to 
give him the opportunity of a second attempt to enforce such a 
claim. 

The husband has claimed a new trial, with the view of seeking 
relief at our hands against what he calls the error of the first judge, 
who, he alleges, erroneously refused, on the motion of his counsel, 
to retain the jury, who were about to leave the box for the chamber 
of deliberation, when the counsel came into court-from ‘an adjoin- 
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ing room, in which he was detained by business while the trial pro- 
' ceeded in the District Court. “As no points were filed by this de- 
fendant, and our attention was not drawn at the first hearing of this 
case to the bill of exceptions, which was taken on the judge’s re- 
fusal, it would be irregular to notice it on a re-hearing. 

It is therefore ordered that the judgment heretofore rendered re- 
main undisturbed. 


SamveL, Hermann and another v. Tue Union Bank oF 
LovIsIANA. 


The plaintiffs, as agents of the owner of certain notes, deposited them with defendants 
for collection ; the notes were not paid at maturity, nor were they regularly pro- 
tested, but were subsequently returned to the owner, Plaintiffs, considering them- 
selves responsible to the latter, sued defendants in their own names, alleging 
that the notes were deposited by them as agents of the owner: Held, that the plain- 
tiffs not having paid the amount of the notes, and their agency having terminated, 
payment to the plaintiffs would not exonerate the defendants from the claim of the 


owner. 


Appgat from the Parish Court for the parish of New Orleans, 
Maurian, J. ; 

Martin, J. .The plaintiffs seek to make the defendants respon- 
sible for the amount of a bill of exchange and three promissory 
notes deposited with them for collection, on the allegation that due 
diligence was not exercised by the latter. The defendants pleaded 
the general issue, and averred that if the plaintiffs sustained any 
loss in regard to the above bill and notes, it resulted from the delays 
and irregularities.of the mail, for which the defendants cannot be 
held responsible. The plaintiffs had judgment for the aggregate 
amount of the bill and notes, with legal interest from the day on 
which they ought to have been respectively protested; with costs. 
The defendants appealed. -The case is before us on a point which 
does not appear to have received the consideration of the first judge. 
The plaintiffs sue in their own names, but*allege that they deposit- 
ed'the bill and notes, as agents of J. L:& 8. Joseph & Co., of ‘New 
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York, in the latter part of 1836, and returned them to their prin-~ 
cipals as soon as they received them back from the defendants; and 
that their said principals answered, that they considered the plain- 
tiffs as liable to them for thesgmount of the bill and notes, due 
diligence not having been exercised by them; and that their said - 
principals have since failed, and their assignees still hold and con- 
sider them (the plaintiffs) as liable. The plaintiffs not having paid 
the amount of the bill and notes, the defendants are, if due dili- 
gence was not used, still liable to the assignees of the Josephs. 
The agency of the plaintiffs probably terminated on their returning 
the bill and notes to the former, and certainly on the failure of the 
Josephs, or the assignment of their estate; agd payment to the 
plaintiffs would not exonerate the defendants from the claims of the 
assignees of the Josephs. 

It is therefore ordered that the judgment be reversed, and that 
ours be for the defendants, with costs in both courts. 

Mazureau, for the plaintiffs. 

Denis, for the appellants, 








James Hart v. AtFrep Puivipps. 
Tue Same v. THE Same. 

No appeal will lie from a judgment on a rule to show cause why an attachment 
should not be set aside; the judgment is an interlocutory one, works no irrepar- 
able -injury, and may be corrected, if erroneous, by appeal from the final 
judgment. 

Tue defendant has appealed in these cases, from judgments of 
the Commercial Court of New Orleans, Watts, J. 

Eggleston, for the plaintiff. ' 

Van Dalson, for the appellant. 

‘Morpny, J. The petitioner in each of these cases sued out a 
writ of attachment, under which eleven packages of goods were 
seized, but afterwards released upon the defendant’s giving bond 
as required by law. A rule was then taken on the plaintiff in each 
case, to show cause why the writ of attachment should not be set 
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aside, on certain grounds filed at the time of taking the rule. This 
motion having been overruled by the inferior judge, the defendant 
appealed. We deem the appeal premature. The order made on 
the rule is an interlocutory, not a final decree; it works no irrepar- 
able injury to the appellant; the error, if it be one, can be 
corrected by appeal from the final judgment in the case. Code of 
Prac. art. 566. ‘ 


Appeals dismissed. 





Jacos L. Friorance v. THe OrteEans NavicaTion Company. 


The right given by art. 686 of the Code of Practice, to a creditor having a privilege 
or special mortgage on property seized fora debt of which all the instalments 
are not due, of causing the whole property to be sold on terms of credit corres- 
ponding with the periods at which such instalments are payable, results from the 
principle that every part of the property is mortgaged for the whole of the debt, 
the holders of the different instalments secured by the same mortgage being 
entitled to participate in the distribution of ‘the proceeds. But it does not follow 
that the mortgagor, who is bound for the whole debt, notwithstanding the in= 
sufficiency of the property mortgaged, can, in an action by the holder of a note 
for the instalment already due, claim as a right that the property should be sold 
on such terms, especially when the poceeding is by an ordinary action. 


Joun M‘Donoveu, the purchaser of the property sold, under 
an execution against the defendant, is appellant from a judgment 
of the Commercial Ccurt of New Orleans, Watts, J., rescinding 
the sale. The property sold is the same that was mortgaged to 
secure the note sued on, with others not due at the institution of 
the suit. 


_ Buxtarp, J. The plaintiff having obtained a judgment against 
the defendant, upon a promissory note, paraphed on its face by a 
notary public, took out a writ of fiert facias, under which the 
sheriff proceeded to sell a lot of ground belonging to the defen- 
dants. On the second exposure, the land was sold at twelve 
‘months credit. 

The defendants then took a rule against the sheriff, to which the 
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purchaser was afterwards made a party, to show cause why the 
sale should not be set aside and annulled, in as much as the same 
was not made in conformity to law, and the land was not advertised 
to be sold on such terms as the act of mortgage required. This 
rule was made absolute, and the purchaser appealed. 

The appellee relies in support of the judgment rendered in the 
first instance, upon articles 686 and 707 of the Code of Practice, 
the first of which provides, that ‘when a seizing creditor has a 
privilege or special mortgage on the property seized, for a debt of 
which all the instalments are not yet due, he may demand that 
the property be sold for the whole debt, provided it be on such 
terms of credit as are granted to the debtor by the original contract 
for the payment of such instalments as are not due.’ 

In the case of Pepper v. Dunlap, 16 La. 163, this court affirmed 
a judgment of the District Court, ordering the mortgaged property 
at the suit of the holder of one of the notes to be sold upon the 
ierms of credit stipulated in the original contract. The article 
above recited gives this right to the mortgdgee in an hypothecary 
action, and it results from the principle that every part of the pro- 
perty is mortgaged for the whole of the principal debt, and that in 
the distribution of the proceeds of the pledge, the holders of the 
different instalments of the same mortgage are entitled to parti- 
cipate. Butit does not appear to us logical to conclude from hence, 
that the mortgagor, who is bound at all events to pay the whole of 
the debt, notwithstanding the insufficiency of the property mott- 
gaged, can claim as a right the application of the same principle, 
especially when, as in the present case, the proceeding is by an 
ordinary action, and the sheriff in executing the fiert factas is 
bound to sell sufficient property for cash to satisfy the writ. 

The case of Reed et al. v. Schmidt, 11 La. 72, which has 
been cited by the counsel for the appellee, does not appear to us to 
support his pretensions. In that case the judgment had directed 
the manner and terms of the sale, and the sale which was made by 
the sheriff, was set aside because he had not proceeded according 
to the judgment. Inthe present case, we are of opinion that the 
court erred in rendering the rule absolute. 


It is therefore ordered that the judgment of the Commercial 
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Court be reversed, and that the rule be discharged with costs in 
both courts. 

Josephs, for the plaintiff. 

G. Strawbridge, for the appellant. 

Hennen, for the defendant. 


James GaLuier v. James Watsu and another. 


A provision in articles of co-partnership, that all disputes growing out of the partner- 
ship transactions shall be submitted to arbitration, does not apply to an action insti- 
tuted after the dissolution of the partnership by the death of one of the members, 

for a final settlement of the partnership affairs. 

- By applying for the administration of an estate, in a parish different from that of his 

*3 domicil, a party subjects himself to the authority of the courts within whose terri- 
torial jurisdiction the administration is granted, in every thing that concerns such 
administration. 

An action for a final settlement of the partnership affairs, against a surviving partner 
and the curator of the estate of a deceased partner, in which the petition sets forth 
acts of mismanagement and fraud, is not a claim for a sum of money in the mean- 
ing of art. 924 of the Code of Practice, and as such exclusively within the jurisdic- 
tion of the Court of Probates. Such an action is properly brought before a court 
of ordinary jurisdiction, in which a jury, if called for, may pronounce on the ques- 
tion of fraud. 

A surviving partner will not, by consenting to the appointment of experts by a Court 
of Probates to examine the partnership books after the death of his co-partner, so 
subject himself to its authority as to preclude his right to except to its jurisdiction, 

. ° Where one, of two obligors on a joint note who must be sued together, has died, the 
action must be brought before a court of ordinary jurisdiction. 





Action by the plaintiff before the Commercial Court of New 
Orleans, Watts, J., against Walsh, and Denis Murphy, curator of 
the succession of James Burdon, deceased. 
‘eo, This case was submitted without argument. 
* G. B. Duncan, for the appellant. 
Canon, Macready, and R. M. Carter, for the defendants. 
Morpuy, J. The plaintiff has appealed from a decree ordering 
the transfer of this cause to the Court of Probates of the parish of 
Jefferson. The suit is brought to obtain the settlement and liquida- 
tion of a partnership, heretofore existing between the plaintiff, 
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Michael Collins, James Walsh, and James Burdon, for carrying on 
the business of buying, selling, manufacturing, and dealing in all 
kinds of timber, or any other business that the parties might think 
proper to pursue. A large piece of property, together with a saw 
mill, and a number of negroes were put into the partnership, which 
was to be solely managed by Walsh and Burdon, under the name 
of Walsh & Co. Some time after the formation of the partnership, 
Collins having expressed a wish to withdraw from it, the plaintiff 
purchased his interest in the concern; and about one year after- 
wards Burdon died in the parish of Jefferson, and Denis Murphy 
was appointed curator to his estate. The petition, which is one of 
unusual length, after stating in detail the conditions and articles of 
the co-partnership, sets forth a series of acts of mismanagement and 
fraud on the part of the said Walsh and Burdon, which are alleged 
to have caused to plaintiff the loss of large sums of money, and to 
have led to the seizure and sale of the saw mill and slaves belong- 
ing to the partnership. Both defendants filed exceptions to this pe- 
tition. The judge below took, we think, a correct view of that 
made by Walsh to the petitioner’s right of action. The tenth arti- 
cle of the contract of co-partnership, under which, it is contended, 
that all disputes growing out of the partnership transactions must 
be submitted to arbitration, does not apply to the present case; it 
refers obviously to differences of opinion, and disputes touching the 
proper construction of the contract, and to the rights of the parties 
under it during the existence of the partnership. But the contract 
is now at an end, and this action is for a general settlement and final 
liquidation of all the partnership affairs. 


The other defendant, Murphy, after making the same objection, 
urged that the District Court had no jurisdiction over him, in his 
capacity of curator of the estate of Burdon. The wording of these 
exceptions is rather vague; as they allege, however, that defen-, 
dant’s residence is in the parish of Concordia, his plea to the juris qe 
diction appears to be two-fold: Ist, on account of hisdomicil being ~ 
in that parish; and 2d, on account of the nature of the suit, which 
being, as he contends, for a sum of money, can only be entertained 
in the Court of Probates of Jefferson, so far as the estate of Bur- 
don is concerned. : 

We perfectly agree with the judge a quo, that by applying for an 
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administration at a distance from his domicil, the defendant has sub- 
jected himself to the authority of those courts within whose terri- 
torial jurisdiction the administration has been granted, in every 
thing that concerns such administration ; but we do not believe that 
this suit is, within the meaning of article 924 of the Code of Prac- 
tice, a claim fora sum of money against the estate, exclusively 
within the jurisdiction of the Court of Probates of Jefferson. It is 
true, that upon the final settlement of the partnership concerns, 
the estate may be declared to be indebted to the plaintiff for the 
alleged acts of mal-administration and fraud, but the petition claims 
of the succession no specific sum or debt; it only calls for an ad- 
justment of the accounts, and the correction of the partnership 
books, which are charged to have been falsely and fraudulently 
kept by the defendants. When the liability or indebtedness of the 
deceased shall have been determined contradictorily with all the 
partners, as it must be in cases like the present, the plaintiff will 
probably have to seek the collection of whatever sum may be de- 
clared to be due to him, in the Court of Probates, concurrently with 
the other creditors of the estate, as he would have to do in the case 
of a judgment rendered by the latter court itself. Code of Pr., art. 
987. The action was, we think, properly brought before a court of 
ordinary jurisdiction, in which a jury, if called for by any of the 
parties, can pass upon the questions of fraud presented by the 
pleadings. Even if the Court of Probates of Jefferson could take 
cognizance of a suit of this character, James Walsh, who must ne- 
cessarily be made a party to it, is not amenable to that tribunal. 
We do not think that by his consent to have experts appointed by 
the Court of Probates to examine into the state of the partnership 
books, after the death of Burdon, he has so subjected himself to its 
authority, as to preclude his right of excepting to its jurisdiction, 
had the present suit been brought there. In a case of conflict be- 
.tween the two courts, such as would be presented in a suit on a 
* joint note, where the two obligors must be sued together, and where 
one of them has died, the limited, would have perhaps to yield to 
the general or ordinary jurisdiction; but in the present case no such 
conflict exists, as, in our opinion, the District Court has jurisdiction 
ratione materiz as well as ratione personarum. 


It is therefore ordered that the judgment of the District Court be 
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reversed ; that the exceptions to its jurisdiction be overruled and 
set aside ; and that this case be reinstated on the docket, and pro- 
ceeded in according to law. The costs of this appeal to be borne 
by the appellees. 


ALBERT Pawtine v. Nimrop Hovren and others. 


In an action ona note, not protested at maturity, where the defendants have not 
been putin default before suit, and there is no evidence of any promise to pay 
interest, it will only be allowed from judicial demand. 


Georce and James Heaton are appellants from a judgment of 
the Commercial Court, Watts, J. 

Morpny, J. The defendants were sued on a note of five hun- 
dred dollars, drawn jointly and severally by them, to the order of, 
and endorsed by, V. Baxter. Nimrod Houren suffered a judgment 
by default to go against him, which was duly confirmed, and from 
which no appeal. has been taken. The other two defendants have 
filed a joint answer, setting forth a number of facts which it is un- 
necessary to notice, as they have not been supported by evidence, 
and which, had they been fully proved, would not have much 
aided their defence. Judgment having been rendered against 
them below, they appealed. 

The judge, in our opinion, erred however, in allowing interest 
from the 7th of December, 1839. The note sued on was not pro- 
tested at maturity, nor have the debtors been ctherwise put in 
default before the inception of this suit; and there is no evidence 
of any agreement or promise on the part of the appellants to pay 
interest. The counsel for the appellee has called our attention to a 
statement made by one of the defendants’ witnesses, ‘that the — 
plaintiff told him that he was getting interest on this note.’ Ad- 
mitting that under article 2895 of the Civ. Code, parol evidence 
could in any case be received to prove conventional interest, this 
testimony is nothing more than the declaration of the plaintiff him- 
self, and is moreover extremely vague. If it were meant that the 
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plaintiff was from time to time receiving interest on this note, he is 
not entitled to receive it a second time. If the idea is, that interest 
was running in his favor on,this note, it is not shown that it was by 
virtue of any promise made by the defendant. 

It is therefore ordered that the judgment of the Commercial 
Court be amended, so as to bear legal interest only from the day 
_of judicial demand, the plaintiff and appellee paying the costs of 
- this appeal. 
Cohen, for the plaintiff. 
Wray, for the appellants. 


Tuomas H. Gorman v. S. E. Berouans and her husband. 


An appeal, by a married woman, from a judgment rendered against her, taken in 
her name alone, and without being authorized by her husband or the court, will 
be dismissed. 


Appeat from a judgment of the Commercial Court, Watts, J. 
Eyma, for the plaintiff, moved to dismiss the appeal, the defen- 
- dant having taken the appeal and subscribed the bond without the 
authority either of her husband or of the court. Code of Pract, 
105, 106. Civ. Code. 123, 1775, 1779. 

Greiner, for the appellant. : 

Morpny, J. This suit began by attd¢hment on a note of hand 
for $475, drawn by S. E. Berghans, under the authorization of 
George Berghans, her husband, to the order of Jesse Strong, and 
‘by him ,end6rsed over to the plaintiff. The general issue was 
pleaded; whereupon, judgment below having been rendered in 
favor of the plaintiff, the defendant appealed. 

A motion to dismiss this appeal has been made, which, in our 
opinion, must prevail: the defendant, S. E. Berghans’ petition of 
appeal is made in her name alone; she does not appear to have 
been authorized to prosecute this appeal either by her husband, or 
by the court. Code of Pr., art. 106. Civ. Code, art. 123. 

Appeal dismissed. 
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Tue New Orveans Cana aNnD Banxine Company v. NaTHAN 
F. Comty., 

Where property has been attached, on an affidavit that the defendant had left the 
‘State with the intention of never returning, his subsequent return will not alone 
be sufficient to dissolve the writ, where circumstances render it probable that his 
original intention was not to return; otherwise, where nothing suspicious ex- | 
isted, or where an intention to return was proved. 

On a rule to show cause why an order of arrest should not be dissolved, ina case in . 
which property had been previously attached, proof of the insufficiency of the 
property attached will not be on the plaintiff, where its sufficiency was not made 
a ground of the rule to quash the arrest. 


Tue plaintiffs have appealed from a judgment of the District 
Court of the First District, Buchanan, J., setting aside a writ,of 
attachment; and the defendant is appellant from a judgment, 
maintaining a writ of arrest. 

F. B. Conrad, for the plaintiffs, contended that the court below 
erred in setting aside the attachment, citing Grainer v. Devlin, 1 
La. 169; and decided correctly in sustaining the arrest. 7 Martin 
N. S. 525. 

Soulé and M‘Henry, for the defendant. 

Martin, J. Phe plaintiffs are appellants from a jud&ment dis- 
missing an attachment of the defendant’s property, and appellees 
from one discharging a rule which the defendant had obtained, 
calling on them to show cause why he should not be relieved from 
the arrest of his person. The attachment was obtained on the 
usual affidavit, that the Géfendant had ‘departed from the State, 
never to return;’ and the first judge has considered his return 
since, as conclusive evidence of his intention to return when he 
departed; at least he has presented it to us as such in his judg- 
ment. It is true that the defendant has shown that he has been a 
resident of the city for about five years, and carried on business as 
a merchant; that during that time he has been in the habit of ab- 
senting himself every year during the sickly season, leaving an 
agent, or clerk to attend to his business. We feel no hesitation in 
saying, that if mo suspicious circumstances existed, we should 
concur in the opinion of the first judge in dissolving the attach- 
ment; but the case of the defendant~is that of a person charged 
with having, with the aid of one of the tellers of the bank, ac- 
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tually defrauded it of a sum of upwards of sixty thousand dollars, 


* acircumstance which, in our opinion, removes every suspicion of 


an intended deviation fromthe truth in the president of the bank, 
who made the affidavit required by law. Notwithstanding this, if 
the defendant had made his intention to return evident, he would be 
entitled to relief; but the consequences he had to apprehend from 
the gross fraud he is charged with having committed on the bank, 
rendered his intention to avoid them by flight so probable, that 
the mere circumstance of his return does not totally destroy the 
presumption. Men often do that which they once intended not to 
do. By sustaining the attachment, the bank may possibly obtain 
a portion of the large sum of which they have been defrauded ; by 
discharging it, the defendant will be enabled to defeat the ends of 
justice, so far as he is concerned. It appears to us that the rule 
ought to have been discharged. The object of the second rule 
was the relief of the defendant from the arrest of his person, ob- 
tained on a suggestion, supported by an affidavit, that the property 
attached was insufficient to secure the debt due to the bank, and 
that the defendant was about to depart permanently from the State, 
without leaving property. The defendant resists the plaintiffs’ 
attempt on the grounds: Ist, that the allegations in the affidavit 
are untrue; 2d, that the object of the plaintiffs was to harass the 
defendant. 

On the first ground, the judge informs us that the allegations are 
attempted to be disproved by the late return of the defendant to 
this State, and his forbearance to avoid his arrest after he had 
notice that an order had been issued therefor. To this, he has in 
our opinion, very correctly given no weight, and has considered 
the allegations of the parties supported by the following circum- 
stances, to wit: that it is not shown that the defendant has any 
business which will require his continued residence here, nor that 
he has any other property with him. Lastly, the defendant’s 
counsel urged that the plaintiffs ought to have shown the insuffi- 
ciency of the property attached to discharge the debt. He relies 
on the case of Ferguson v. Foster, 7 Martin N.S., 521. The Dis- 
trict Court correctly concluded, under the authority of that case, 
that as the defendant had not put the plaintiffs upon the proof, by 
making the previous attachment of sufficient property, aground of 
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the rule to quash the arrest, the onus probandi did not lay on the 
plaintiff. 

It is therefore ordered, that the judgment making the first rule 
absolute, be reversed, and that our judgment be, that the said rule 
be discharged, and that the judgment discharging the second rule 
be affirmed. The defendant paying costs in both courts, on each 
of the rules. 


: > 


Witiram T. Lenore and another v. J. Karn and others. 


A bond for a certain sum, with a condition that it shall be void, on the delivery by the 
obligors of a particular note, is a contract the principal obligation of which is the 
payment of the sum which it acknowledges to be due, subject to a resolutive condi- 
tion, to wit: the surrender of the note. 


Tuts case was tried before the Parish Court of the parish of New 
Orleans, Maurian,J. The plaintiffs, forming the commercial house 
of Lenoir & Barnes, sue for the use of C. Alling & Co. They 
allege that having executed a note payable to the order of William 
Kain & Co., they were induced by the latter and the defendants, J. 
Kain & Stroud, and Duvivier & Woodlief, to pay the amount 
without a delivery of the note itself, on receiving from William 
Kain & Co., and the defendants, a bond payable in ninety days for 
a sum somewhat exceeding the amount paid, the condition of which 
provided that it should be void on the delivery of the original note 
of Lenoir & Barnes to their agents. They further aver that the 
note was never given up, either to themselves or to their agents ; 
that at the time it was paid by them, it had been negotiated before 
maturity, which was unknown to them; that they have since. been 
obliged ‘to settle for and take up said note, in the hands of third 
persons, annexing it for reference ;’ and have in vain demanded 
payment of the bond of the defendants. The defendants answered 
by a general denial; Kain & Stroud further denying the authority 
of McCormick, who signed the bond as their agent, and Duvivier 
& Woodlief affirming that they only signed as securities of Kain 
& Stroud, and claiming to be discharged in case it should be de- 
cided that the latter were not bound. 

Hoffman, for the plaintiffs. 


T. Slidell, for the appellants. 
VOL. I. 
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Butiarp, J. This is an action against the defendants, as prin- 
cipals and sureties on a bond, by which they engaged to pay to 
Taylor, Gardiner & Co., as the agents of the plaintiffs, the sum of 
$2950: 51. The condition upon which the payment was made to 
depend, as expressed on the face of the bond, was, that the obligors 
furnish and deliver over to the said Taylor, Gardiner & Co., a pro- 
missory note drawn by Lenoir & Barnes, payable to the order of 
Kain & Co., for $2753, which was duly protested. ‘On the deli- 
very of the said note to Taylor, Gardiner & Co. (says the bond), 
this obligation is to be surrendered, and to ‘hooome void, otherwise 
to remain in full force and virtue.’ 

The defendants, Kain & Stroud, answered by denying the alle- 
gations in the petition, and especially that McCormick, who appears 
to have signed the bond as their agent, had any authority to do so. 
The sureties joined in this defence. The case was tried by ajury, 


and judgment having been pronounced upon their verdict for the © 


plaintiffs, the defendants, Duvivier & Woodlief, have appealed. 


This defence is clearly not sustained by the evidence. It is 
shown that the agent had authority to act; and indeed the only 
ground of defence disclosed by the pleadings, has not been insisted 
upon in argument. 

But it is contended, that the plaintiffs have not shown enough to 
entitle them to recover; that the bond is not one for the payment of 
a sum of money, but substantially of indemnity to secure the plain- 
tiffs against such damages as they may sustain by the non-delivery 
of the note mentioned in the bond, and that in effect it is so regard- 
ed by the plaintiffs themselves, who allege, in their petition, that 
they have since been obliged to settle for and take up their note in 
the hands of third persons, and-that they have put the obligors in 
default by a demand in writing. . 

The bond sued on admits an existing indebtedness, and the 
obligors bind themselves to pay the amount thus admitted to be due, 
unless they produce and surrender to the plaintiffs a certain note. 
It appears to us that the principal obligation of the contract is the 
payment of the sum acknowledged to be due, subject to a resolutive 
condition, to wit: the surrender to the plaintiffs of theirnote. The 
consideration of the promise is expressed on the face of the bond, 
nor is it affected by an averment in the petition as to the origin or 
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‘ “ae 
° , nature of that consideration, especially when all the evidence in the ah 
record tends to show that it is true. The defendants cannot avoid the ° 
effect of that admission, we think, without showing that it was made 
in error, or that something has since occurred to discharge them. 

But even admitting, that substantially the obligation of the de- 
fendants was to indemnify the plaintiffs, the measure of the indem- 
nity would be the same, to wit, the amount of the note, which the 
defendants were bound to give up, and which is now a by 
the plaintiffs themselves. 

Judgment affirmed. . 





Succession or L. Cuartes Manson—James Water BreeEpLove, 
Appellant. 


Where the beneficiary heir is not of age, or resides out of the state, another person 
than his attorney in fact or that of his guardian may be appointed administrator ; but 
the circumstance of the applicant’s being such attorney, should not repel him, espe- 
cially where there is no opposition, 


Rosert B. Woopworts applied to the Court of Probates for the 
parish of New Orleans to be appointed curator of the estate of L. 
Charles Manson, representing himself to be a creditor of the deceased. 
James Walter Breedlove opposed the appointment of Woodworth ; 
denied that Woodworth was a creditor of the deceased ; and prayed 
that he (Breedlove), as the attorney in fact of Levin J. Wilson, a 
resident of Mobile, and the husband of one of the children of said ~ 
Manson, and guardian of the other, might be appointed sole curator 
of the vacant succession. There was a judgment, Bermudez, J., 
appointing Woodworth curator, and dismissing the opposition of 
Breedlove, with costs. The latter appealed. 

Martin, J. In this court, Woodworth has withdrawn his oppo- 
sition to the application of Breedlove, and also his own application 
to be appointed curator, and the case is submitted to us on Breed- 
love’s application alone. 
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The latter claims the letters of curatorship on his statement that 
@ the intestate left two minor children as his heirs, one of whom is 
married to Wilson, who is guardian of the other. That the said 
Wilson and heirs reside in Mobile, and that he is the agent and attor- 
ney in fact in this state of Wilson, as representative of his wife, and 
guardian of the other heir. The opposition to the appointment of 
Breedlove, and the claim of the opponent to the curatorship being 
withdrawn, the application of the former ought to be sustained, 
unless the circumstance of his being the attorney in fact of the hus- 
band of one of the minors, and of the guardian of the other, ren- 
ders the curatorship unnecessary. The Civil Code, art. 1035, 
provides that if the beneficiary heir be of age, and present in the 
state, hé shall be entitled to the administration; from which we 
infer that if he be not of age, or out of the state, some other person 
may be appointed, rather than his attorney in fact, or that of his 
guardian. But the circumstance of the applicant being such an 
attorney ought not to repel him, especially when there is no oppo- 
sition. 

It is therefore ordered that the judgment of the Court of Pro- 
bates be reversed, and that letters of curatorship be granted to the 
appellant; the appellee paying costs in both courts. 

Rawle, for the appellee. 

J. W. Smith, for the appellant. 
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~ Tue Crry Bank or New Orteans v. Jayes Hore. 


Privileges do not necessarily exist without registry; most privileges now existing 
by law, are required to be recorded, to operate against third persons. 

Assessments made under the act of 2d April, 1832, regulating the opening and 
improvement of streets and public places in the city of New Orleans, are pri- 
vileged as to third persons, only from the time of inscription in the office of the 
recorder of mortgages. 

In the construction of a statute, effect must be given, if possible, to every part. 


Appzat from the District Court of the First District, Buchanan, J. 
Rawle, for the appellant. 1. The claim of the Municipality is 
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privileged, and of a higher rank than a mortgage; it should be 
paid by preference, at whatever time recorded. 2. The assess- 
ment being for the repayment of money expended in the im- 
provement of the property, by which the mortgagee and the owner 
have been equally benefitted, the Municipality is entitled in equity 
toa preference. 3. The recording of the assessment was not ne- 
cessary, the Municipality having a privilege from the nature of the 
case, and by the express provisions of the law. 4. The law is not 
unconstitutional.. Oakey v. Mayor et al. 1 La. 1. Dale v. 
M‘ Evers, 2 Cowen 124. 

R. N. Ogden and A. N. Ogden, for the Bank of North Ca- 
rolina, and Z. Pierce for James Armor, appellees. 1. The 
assessment was not duly recorded, the law requiring that the decree 
homologating the report should be recorded, which was not done. 
2. Though regularly recorded, the mortgage exists only from the 
date of such record, which was subsequent to the mortgages of 
the appellees. 3. The case from 2 Cowen, 124, is inapplicable; 
it was decided under a law which provided ‘that the assessment or 
tax for opening a street should, when imposed by the corporation, 
operate as a liea on the lots, overreaching all other incumbrances 
though prior in date;’? 2. R. L. 499, sec. 37; and no such pro- 
vision exists in the law under which the appellant claims. 4. No 
privilege can exist unless expressly granted by law. The present 
claim is analogous to those enumerated in arts. 2746, 2747, 
3238, 3239, 3240, and 3241 of the Civil Code, all of which must 
be recorded to have effect. ; 


Butxrarp, J. The sheriff having sold under execution, certain 
city lots belonging to the defendant, Huie, the’Second Municipa- 
lity of New Orleans having a lien or mortgage on the lots, resulting 
from an assessment for opening a street, under the act of 18382, 
took a rule upon other creditors of the defendant, to show cause 
why the sheriff should not retain in his hands the amount of their 
claim out of the proceeds of the sale, to be paid to them in pre- 
ference to all other mortgages. This rule was at first made 
absolute as to all the parties, but was afterwards, by agreement, 
opened as to the Bank of North Carolina and James Armor. 

The statement of facts shows, that the mortgage in favor 
of James Armor was recorded on the 8th of July, 1839, and 
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that of the Bank of North Carolina on the 23d of December, 
1839; and that the lots in question were assessed according to the 
provisions of the act of 1832, inthe sum claimed by the Muni- 
cipality, and that on the 10th of October, 1840, the schedule of 
assessment against Huie was recorded in the office of the recorder 
of mortgages. 

The District Court considering that these different mortgages 
were to rank according to the date of their registry, setinagen the 
rule, and the Municipality has appealed. 

The counsel of the appellant contends that its claim, under the 
assessment in virtue of the act of 1832, is privileged, and of a 
higher rank than a mortgage, and should be paid by preference, 
whatever may have been the time at which it was recorded. 

The seventh section of the act, after directing in what way the 
assessment shall be made, provides, that ‘the sums so assessed 
shall be a lien on the said lands and premises into whosoever’s 
hands they may pass, as a-mortgage, provided that the same 
shall be duly recorded in the office of the recorder of mortgages.’ 

The argument of the counsel would have great force, if all 
privileges necessarily existed without registry. But such is not 
the case. Most privileges now existing by law, are required to be 
recorded in order to operate against third persons. Publicity, if not 
of their essence, is necessary to give*them that effect. That part 
of the statute which gives to the assessment the effect of a lien, is 
modified by the expression ‘as a mortgage,’ and by the proviso, 
that the lien is subject to the condition of being recorded in the office 
of the recorder of mortgages. If we were to adopt the construction 
of the statute, contended for by the counsel for the Municipality, 
we should disregard altogether the proviso to the seventh section, 
contrary to the well settled rule of construction that effect must be 
given, if possible, to every part of a statute. We therefore fully 
concur in the opinion given by the district judge. 

Judgment affirmed. 
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Dominique Secuers v. Toe New Or.eans IMPROVEMENT AND 


Banxine Company. 


Defendauts purchased of plaintiff certain shares of the stock of a bank just incorpo- 
rated, for which they bound themselves to pay a premium of so much a share, pro- 
vided the institution should go into operation by a time fixed in the contract ; the 
vendor finding that the bank could not go into operation unless an arrangement were 
made which required a reduction of the number of shares allotted to each subscri- 
ber, consented to such reduction, in consequence of which he was unable to deliver 
the whole number of shares he had contracted to furnish: eld, that as the reduction 
was brought about by his own act, he was only entitled to recover the premium 
agreed upon, for the number of shares he was enabled to deliver. 


Apprat from the District Court of the First District, Watts, J. 

Seghers, propria persona, and Eustis, for the appellant. 

Soulé, for the defendants. 

Martin J.* The plaintiff sold to the defendants by a notarial 
act several lots in the city of New Orleans, for a fixed price, and 
two thousand and two hundred and sixty shares of the capital stock 
of the Citizens’ Bank, secured by mortgage on said lots, for which 
' the defendants bound themselves to pay a premium of five dollars 
per share, on the day on which the said bank should go into opera- 
tion, provided it should do so within eighteen months from the date 
of the sale. It was further agreed, that on the bank thus going 
into operation, the defendants should apply the aforesaid premium 
i. to the payment of the sum of twelve thousand dollars of the stock 
of the defendants’ company, for which the plaintiff had subscribed. 
The petition concludes by alleging that the Citizens’ Bank went into 
operation within the period mentioned, whereby the defendant’s 
7 became bound to pay the premium aforesaid, for which the plain- 
tiff prays judgment, etc. The defendants pleaded the general issue, 
and admitted their purchase of the lots and stock, as stated in the 
petition; but averred that said stock was never delivered to them, 
though the plaintiff was regularly put in mora. Wherefore they 
claimed damages in reconvention. The jury gave the following 
verdict: ‘ We find that the plaintiff is entitled to a credit of twenty 
seven hundred and eighty dollars, being a premium of five per cent 








* Morrar, J., being interested in the question, did not sit on the trial of this case. 
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on five hundred and fifty six shares of the stock of the Citizens’ 
Bank, being all the number of shares we consider sold by the plain- 
tif and acquired by the Improvement Bank, under the contract 
between the parties.” The defendants made an unsuccessful 
attempt to obtain a new trial, and judgment was rendered according 
to the verdict. They appealed. The testimony shows, that soon 
after the contract sued upon was entered into, it became extremely 
doubtful at first, and certain afterwards, that the Citizens’ Bank 
could not go into operation, unless the faith of the state were ob- 
tained for the payment of the bonds, by the sale of which the capi- 
tal was expected to be realized. To obtain the faith of the state, it 
became necessary to re-open the books of subscription, and to re- 
duce the number of shares originally subscribed for, in proportion 
to the accession of new subscribers. This the bank consented to, 
and by this operation the number of shares which the plaintiff had 
agreed to sell to the defendants was reduced from two thousand two 
hundred and sixty to five hundred and fifty-six ; for which last num- 
ber only the defendants obtained a certificate, whereby, they con- 

tended that the premium, to which the plaintiff was entitled, was ; 
reduced from $11,300 to $2780. The plaintiff’s and appellant’s 
counsel has contended in this court, that the judgment of the Dis- 
trict Court has erroneeusly made him support a loss of the differ- 
ence between these two sums, viz: $8520. He has urged that : 

First, By the deed of sale, the contract was perfect. There was 
the thing sold, the price agreed upon, and the consent of the parties. 
Civ. Code, arts. 2414, 2431. Pothier, contrat de vente, Nos. 3, 31, 
et seq. 

Second, The tradition or delivery of the stock took place in 
the very deed of sale before the notary public. The transfer 
of the stock was then and there made by the seller, accepted by the 
purchaser, and acknowledged by the Citizens’ Bank. Thus the ob- 
ligation of the seller was fulfilled. Civ. Code, arts. 2451, 2453, 
2155. 

Third, From that very period the thing sold, that is, the stock, 
was at the risk of the purchaser; and if it afterwards perished, 
either in toto or in parte, the loss was his. Civ. Code, art. 2442. 
Pothier, contrat de vente, No. 307. 


Fourth, The payment of the price only, was subjected to a cer- 
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tain event, and this event having- taken place within the limited 
time, the vendor is entitled to the payment of the price, even should 
the thing sold have perished since the sale. Civ. Code, art. 2442. 
Pothier, Contrat de Vente, Nos. 278, 279, 307. Res perit domino, 
id est, for the purchaser when the thing was transferred and deli- 
veredto him. Roman Code, lib. 4, tit. 48, leg. 12, and leg. 14. 


The plaintiff and appellant also offered the following list of au- 
thorities: Merlin, Questions de droit, vol. 5, fol. 518, verbo vente, 
sec. 2, Edition de Paris, 1810, in quarto. Civ. Code, 2442. Acts 
of the Legislature of La., of 1833, p. 172, &c. Acts of 1836, p. 
16, &c. This act was approved 30th January, 1836. The Im- 
provement Bank voted on 2260 shares in March, 1836. The 
Citizens’ Bank went into operation, 17th March, 1836. Acts of the 
Legislature of La., of 1836, sec. 9, p. 49. 

The counsel for the defendant contends that the sale was ona 
suspensive condition, and the loss is to the vendor. Civ. Code, art. 
2446. ‘An incorporeal right was sold. Id., 2435. No title, en- 
. joyment, or possession was given at the time. Id., 2457—77. 
Troplong on Sale, p. 169, No. 284. Code Napoleon, 228. Civ. 
Code, art. 2446. 

The plaintiff refused to make any other transfer than that in the 
original act, in which there is no acceptance of transfer by the Citi- 
zens’ Bank. His refusal put him in mora. The vendor is bound 
to deliver his title. 

In reply, the counsel of the plaintiff has urged that the pro- 
perty sold was incumbered with the shares, id est, the price of the 
portion of the capital, which they represented. The plaintiff sold 
his portion of the subscription, and did not guarantee any number 
of shares. The vendor of any incorporeal right warrants its ex- 
istence only. Civ. Code, art. 2416. On the bank going into 
operation, the stock rose fifteen per cent. The president of the 
Citizens’ Bank intervened in the act of sale, and acknowledged no- 
tice of the transfer of the shares of that bank by the plaintiff to the 
defendants. 

It appears to us, that the plaintiff is not entitled to relief at our 
hands. The sale of the shares was absolute, without any suspen- 
sive condition. The payment of the premium, however, depended 
on the’ happening of a contingency, to wit: the Citizens’ Bank 
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going into operation within eighteen months. This contingency has 
indeed happened, but the jury have correctly concluded that as it 
was brought about by the.act of the plaintiff, to wit: his consent to 
the re-opening of the books, the consequence of which has been 
the réduction of the number of shares purchased by the defendants 
to-nearly a fourth, he cannot throw on them the loss resulting from 


the reduction of those shares. 
Judgment affirmed. 


Errenne Carrasy v. Nozt Bartueremy Le Breton, Curator. 


The prayer of the petition determines the character of the action. 

Where the petition makes it necessary to inquire into the title’ of the plaintiff, aiid 
to determine its validity, the action is a petitory one; and he must make out his 
title before the defendant can be disturbed. 


Action before the Parish Court for the parish of New Orleans. 
The plaintiff alleges in his petition, filed in December, 1834, that 
he is the owner of certain lots of ground in the faubourg St. Mary, 
in the city of New Orleans; that some years before, when Jean 
Gravier was turned out of his residence by a sheriff’s sale, he had 
given him permission to occupy an old wooden house standing on 
the above mentioned ground, in which he was allowed to reside 
until his death, in October, 1834, shortly after which the defendant 
was appointed curator of his succession. The petition further 
states that the said curator has caused the ground claimed by plain- 
tiff to be put in the inventory of Gravier’s property, and is about 
to cause it to be sold as such by the Register of Wills; and con- 
cludes with a prayer that the defendant ‘may be decreed to restore 
the premises to the possession of the petitioner; to pay him rent 
therefor from judicial demand, till the delivery thereof; that, in 
the meantime, he be enjoined from selling or alienating the same; 


that the petitioner be decreed to be the lawful owner thereof; that - 


the injunction be made perpetual; and for general relief.’ 
On atule taken by the defendant, the injunction which had 
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been granted, was dissolved, on the grounds that the action was a 
petitory one, and that the plaintiff had not anhexed any title to his 
petition in support of his allegation of ownership, as required by 
art. 174 of the Code of Practice, nor even alleged the existence 
of any such title. A supplemental petition was then filed, in which 
the plaintiff averred, ‘that he was the owner of the property in 
contest, having acquired it from the late Antoine Carraby, by a 
deed of sale executed before a notary, on the 12th of May, 1828; 
that Antoine and Pierre Carraby, since deceased, purchased the 
property of Joseph, Francois, and Louis Bourgeois, by a deed of 
sale executed before a notary, on the 17th of March, 1818, of both 
which instruments authentic copies were annexed to the petition; 
that at the death of Pierre Carraby, Antoine Carraby became the 
sole owner of the premises under a compromise with the heirs of 
Pierre Carraby, executed before a notary, on the 29th July, 1826, 
and duly homologated by the Court of Probates; and that the 
Bourgeois acquired the property by purchase from Jean Gravier, by 
an act sous seign privé, of the 17th of November, 1812, recorded 
and deposited in the office of a notary, on the 18th of March, 1815, 
certified copies whereof are annexed to the petition.’ It concluded 
with a prayer ‘that a new injunction might be issued, restraining 
the defendant from selling or alienating the property in dispute, 
that it be made perpetual, and the plaintiff be declared the owner 
of the said property, and for general relief.’ 

The defendant’s answer denied all the allegations of the plain- 
tiff, except such as were specially admitted by him. It admitted 
that Gravier sold the lots mentioned in the petition to the Bour- 
geois, by an act, dated the 17th of November, 1812, and recorded 
in' the office of a notary, the 17th of March, 1815, for a certain 
sum, the latter binding themselves to pay interest after maturity, on 
any part which should remain unpaid. That Gravier transferred. 
this claim against the Bourgeois to Pierre and Antoine Carraby, by 
an act dated the 17th of April, 1814, and recorded in the office of a 
notary, the 18th of March, 1815. It averred that this transfer 
though apparently for a valuable consideration, was simulated, 
and devised for the purpose of placing the said claim beyond the 
reach of Gravier’s creditors, and as collateral security. to P. and 
A. Carraby for advances made to Gravier from time to time, on usu- 


























244 NEW ORLEANS, 
Carraby v. Le Breton, Curator. 








rious interest. That the Bourgeois having paid no part of the price, 
and wishing to be released from their purchase, proposed to Gravier 
to rescind the sale, to which he acceded; directing them to execute 
an act of sale of the lots to P. and A. Carraby; which was done 
by notarial act, on the 17th of March, 1818. That it was under- 
stood between Gravier and P. and A. Carraby, that the sale thus 
executed to them, was for the benefit of Gravier, and intended to 
effect the object contemplated by the transfer of Gravier’s claim 
for the price of the lots to P. and A. Carraby, which was to place 
the property beyond the reach of Gravier’s creditors, and to secure 
the Carrabys for their advances. That the latter had, for many 
years, large dealings with Gravier, similar to the transaction just 
mentioned, receiving simulated sales of property from him for the 
purpose of secreting it from his creditors, and for securing the re- 
payment of advances made by them from time to time, with 
usurious interest. That the plaintiff, Etienne Carraby, was a 
party to many, and cognizant of all the said transactions, and well 
aware that Gravier was the real owner of the lots in dispute. 
That subsequently to 1824, in which year Gravier became abso- 
lutely insolvent, and as soon as the said Pierre and Antoine 
Carraby had discovered that he would never be able to redeem the 
property pledged to them for their advances, and for which they 
had simulated sales, they sold, for their own benefit, all except the 
lots in contest; which last they did not venture to dispose of from 
the fear of exciting the.displeasure of Gravier, who had resided on 
them since the year 1823, and who might, in case of their being 
sold, have been led to take measures against the Carrabys to bring 
them to account for the illegal sales previously made by them. 
That Antoine, who had acquired all the rights of Pierre Carraby, 
when about leaving the state, made a simulated sale of the said 
lots, on the 12th of May, 1828, to the plaintiff, to enable the latter 
to make the best use of Antoine’s pretended title, which circum- 
stances might render practicable, without disturbing Gravier in his 
possession. The answer further alleges that neither Pierre nor 
Antoine Carraby, nor the plaintiff, has ever been in possession of 
the premises; that Gravier resided thereon, and had exclusive pos- 
session thereof from 1823 to the time of his death in 1834, and that 
he. possessed them by. himself, or-his tenants, ever since they were: 
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abandoned by the Bourgeois, and that the Carrabys, notwithstand- 
ing their- pretended title, never claimed any rent therefor. It con- 
cludes with a prayer, that the ground may be declared to be the 
property of Gravier. 

A second supplemental petition was filed, citing the curator of 
the estate of Antoine Carraby, the plaintiff’s vendor, in warranty. 
The latter, in his answer, prayed that Louis Bourgeois, the only 
one of his vendors still living within the jurisdiction of the court, 
might be called in warranty to defend his title. Bourgeois averred 
that he acquired the property from Gravier, and that the defendant, 
his curator, is bound to warrant him against eviction. 

The jury summoned for the trial of this case was discharged by 
consent, and the case was argued before the court alone, Maurian, 
J. The evidence tstablished the fact of the sale by Gravier to the 
Bourgeois, on the terms and for the purposes stated in the answer 
of the defendant; the rescission of that sale; the subsequent trans- 
fer to Pierre and Antoine Carraby; the transactions between the 
latter and Gravier; the simulated sales for the purpose of securing 
their advances, and, in all probability, for the protection of the 
property from the creditors of Gravier. It was proved that these 
transactions took place between 1812 and 1824, during which 
period there were several settlements between the parties, in the 
last of which, on the 27th of December, 1823, Gravier, by an act: 
sous seign privé, acknowledged himself indebted to Pierre and 
Antoine Carraby, in a balance of $13,277, for which he gave his 
note at one year, to bear interest at ten per cent a vear from ma- 
turity if not punctually paid; that on the same instrument, the 


~ latter acknowledged that they held in their names the titles to eight 


tracts of land or other property worth about $30,000, really be- 
longing to Gravier, but held by them to secure the payment of the 
note of the latter for $13,277, and interest, and costs in case of 
non-payment. The property now in contest, is mentioned as a 
part of that which P. and A. Carraby so held as security. In this 
act of settlement it was further agreed, that in case Gravier should 
not pay the note just mentioned, P. and A. Carraby should cause 
to be sold at public auction, after thirty days advertisement in two 
of the news-papers of this city, the property above mentioned, or 


¥ 














eee area be 


Aa be onsen a 


SO nena nsnreneniet ern 











246 NEW ORLEANS, 


Carraby v. Le Breton, Curator. 








such part thereof as they might deem proper to sell, in order to 
pay themselves the amount of the note, with costs, &c. 

it was proved that on the 2d of October, 1824, more than two 
months before the maturity of the note of $13,277, one of the pieces 


_ of property, the title to which was in P. and A. Carraby, having 


been seized and advertised by a creditor of Gravier, and the Car- 
rabys having expressed their dissatisfaction, Gravier wrote them a 
letter, in which he ‘authorizes them to dispose of the property 
mentioned in the agreement of the 27th of December preceding ; to 
make such improvements thereon as they might think fit; to lease it, 
or even to sell it, his only desire being to terminate his business with 
them to their entire satisfaction.’ In another letter, written the fol- 
lowing day, the 3d of October, 1824, he accepts a proposition of 
their’s, to take on their own account, at a certain price, two of the 
pieces of ground mentioned in’ the act of the 27th of December, 
1823, merely requesting them, as the property is in their name, to 
give him a credit for the amount. There was no evidence of any 
dealings between Gravier and P. and A. Carraby subsequent to this 
period. 

‘It was proved that the present plaintiff, Etienne Carraby, was 
acqainted with ali the transactions between Pierre and Antoine Car- 
raby and Gravier; that he knew under what circumstances the title 


‘to the property in contest was in the name of P. and A. Carraby ; 


and that the act of the 27th of December, 1823, was in his hand 
writing. It was also established, that Gravier had inhabited and 
exclusively occupied the ground in dispute, from 1823 till his death 
in 1834; and that from the time of its relinquishment by the Bour- 
geois in 1818, Gravier had possessed it, either himself or by his 
tenants ; that no rent was ever claimed by the Carrabys; and that 
during his possession Gravier exercised on the premises evident 
acts of ownership. » 

The judge of the Parish Court, after sseeipinidaninig the facts of 
the case, delivered the following opinion : 

‘* The principal facts of the case having been established, it re- 
mains for the court to examine the principles of law applicable to 
them. P 

‘61, What was the nature of the contract of the 27th of Decem- 
ber, 4623, between Gravier and Pierre and Antoine Carraby? It 
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has been contended by the plaintiff’s counsel, that it wanted one of 
the essential requisites of an antichresis, and I concur in that opi- 
nion; but it resembles that species of contract more than any 
other.» It may, perhaps, be properly classed among the pignorative 
contracts. But whatever name we give to the contract, it was evi- 
dently the intention of the parties that the property of Gravier, the 
title to which was in P. and A. Carraby, should remain as security 
for Gravier’s debt. That it was never contemplated that, in default 
of payment, they should become the owners of the property, is 
evident from the stipulation, that in case of the non-payment of 
Gravier’s note at maturity, so much of the property as might be 
necessary should be sold, at public auction, after thirty days no- 
tice, in two newspapers. 

‘sIf the contract were an dntichresis, Pierre and Antoine Car- 
raby would have had no right to appropriate to themselves the 
pledge without complying with certain formalities, without which 
such appropriation would have been null. Code of 1808, p. 449, 
arts. 12, 15. Ib., p. 451, art. 25. Civ. Code, arts. 3132, 3135, 
3148; and I cannot see upon what principle they can claim 
such a right under this contract. Even in case of a pledge, with 
an agreement that should the pledgor not redeem the thing pledged 
at the time fixed, the pledgee may sell the same in the manner sti- 
pulated in the agreement, the latter will be bound to notify the 
pledgor before doing so, and after such notice only will he 
be enabled to sell the thing pledged, and then only at. public 
auction, in good faith, and without fraud, 2 Moreau & Carleton’s 
Partidas, 890; and where these formalities have not been complied 
with, the owner may even claim the thing froma purchaser. 2 Ib., 
896. In the case before us, there was a stipulation that if a sale 
took place, it should be at auction, after thirty days notice; in two 
newspapers. 

‘62. Was the contract of the 27th of December, 1823, varied or 
changed by Gravier’s letter of the 23d of October, 1824? 1 think 
not. It is impossible to believe that the contents of that letter were 
to annihilate the only guarantee which Gravier had reserved to him- 
self by the act of the 27th of December, 1823. There is nothing 
in that letter from which it can be inferred, that he intended to dis- 
pense with the sale by auction and the advertisements. But sup- 
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pose that such an inference could be drawn: itis clear that the 
property in dispute never was sold by Pierre and Antoine Carraby, 
who merely took it as their own, for it was subsequently found 
among the property of the partnership of Pierre and Antoire Car- 
raby; and the title of Antoine Carraby, the plaintiff’s vendor, is 
based alone upon his acquisition of Pierre Carraby’s interest after 
the death of the latter, and on his own interest in their partner- 
ship. 

‘** If any doubt could remain on the subject, it would be cleared 
up by Gravier’s letter to Pierre and Antoine Carraby, of the 3d of 
October, 1824, which is, in fact, nothing more or less than a real 
sale of two of the pieces of property in question. Again, it is 
proved that all the property mentioned in the act of the 27th of 
December, 1823, except the premises now in dispute, was sold 
several years afterwards, and at public auction. 

‘¢ 3. If the property in dispute could not be considered, as before 
stated, to belong to Pierre and Antoine Carraby, it continued to be 
the property of Gravier. But had the former, who were the osten- 
sible owners, having an authentic act in their name, sold to an 
innocent third person, there can be no doubt that the claim of the 
defendant would have been barred. Is the present plaintiff in the 
situation of an innocent third person ? 

“1 think not. The full knowledge which he had of all the trans- 
actions between his brothers, Pierre and Antoine Carraby and 
Gravier, and the share which he had himself in those transactions, 
preclude. such an idea. He was evidently acquainted with the 
nature, and consequently with the defects of the title. 

‘4, The act of sale from Antoine to Etienne Carraby, the plain- 
tiff, though passed before a notary, is signed only by one witness, 
and has not, consequently, the character of an authentic act. It is 
no doubt good as an act under private signature, but has no effect 
against third persons; and with regard to Antoine Carraby and the 
plaintiff, the defendant is a third person. Civ. Code, art. 2417. 

‘**5. The act of sale just mentioned, though passed since the act 
of the 20th of March, 1827, has not been registered; and has 
therefore no effect against third persons. 2 Moreau’s Dig., 303, 
sec. 5. 

“6. The defendant avers in his answer, that the sale from An- 
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toine Carraby to the plaintiff was a simulated one, and that the 
possession of the premises has never been in the latter; but that, on 
the contrary, as well before as after the said sale, it continued in 
Gravier. He alleges that the plaintiff is bound to destroy the legal 
presumption of simulation created by this circumstance; which he 
has failed to do. Civ. Code, arts. 1915, 3419. 

“From the preceding statement, and from my view of the law 
applicable to the case, it follows, that the plaintiff, Etienne Carraby, 
is not the lawful owner of the premises claimed by him, and that 
the same never ceased to be the property of the late Jean Gravier, 
and now belongs to his succession, administered: by N. B. Le Bre- 
ton, the defendant. With regard to the successive calls in warranty, 
I consider that they must be dismissed. Etienne Carraby, the 
plaintiff, purchased the property in question from Antoine Carraby, 
with no other warranty than against the latter’s personal acts; and 
being, as before stated, fully aware of all the circumstances con- 
nected with the title, and having been a party to all the transac- 
tions, he cannot, in my opinion, look to his vendor for warranty.” 

There was judgment in favor of the defendant, dismissing the 
petition, dissolving the injunction, and declaring the premises to be 
long to the succession of the late Jean Gravier. The plaintiff 
appealed. 

Joseph Dumas, the dative testamentary executor of Antoine 
Carraby, and Louis Bourgeois, who had been cited in warranty, 
filed exceptions, in the appellate court, to the reconventional demand 
of the defendant, averring that it cannot be maintained, on the 
ground that the contracts on which it was founded were illegal, im- 
moral, and contrary to public policy. 

D. Seghers, for the plaintiffs and warrantors. The demand jin 
reconvention cannot be listened to, being founded on an allegation 
of the respondent’s.own turpitude, and supported by contracts,im- 
moral, and contrary to public policy. @legans turpitudinem suam 
non est audiendus. . 

Denis, and Janin, for the defendant. 1. The condition annexed 
tothe contract, enabling the creditor :to retain the property as his 
own, or to sell it, om the non-payment of the debt it was intended 
to secure, is illegal and void. 2 Tapia, 469. 16 Duranton, 444-5. 
Even by the regular contract of pledge, which is more favorable to 
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the creditor than the one under consideration, inasmuch as he has 
the possession of the property, such property can be disposed of 
only by judicial authority ; Code of 1808, arts. 12 and 15, p. 448, 
and art. 25, p. 450.; Civ. Code, arts. 3132, 3135, 3146; and any 
agreement to the contrary is void. Under the\old Spanish law, 
where an agreement was entered into authorizing the creditor to 
sell the property pledged if the debt was not paid, the sale was 
only valid, when made after notice and public advertisement. Par- 
tida, 5, tit. 138, law 41. 2 Moreau & Carleton’s Partidas, 890. And 
where the property has been sold without these formalities, the 
debtor may recover it back. Ib., law 48, p. 896. The private 
sale of the property would therefore have been null, even had the 
agreement of the 27th of December, 1823, not expressly a en 
thirty days advertisement. 

2. The agreement of the 27th of December, 1823, was not alter- 

ed by Gravier’s letter of the 2d of October, 1824. The latter 
authorized the Carrabys to dispose of the property before the term 
stipulated in the contract, but not in a different manner. The in- 
tention of the parties is still further shown by the letter of the 3d 
of October, 1824. 
* 8. Etienne Carraby, the plaintiff, is in the same situation as his 
brothers, Pierre and Antoine. He knew the character of their 
dealings with Gravier; and the agreement of the 27th of Decem- 
ber, 1823, is in his writing. 

4. The sale to the plaintiff, though purporting to have been exe- 
cuted before a notary and two witnesses, was signed by only one 
witness. It is a sale sous seign privé, which being neither record- 
ed, nor followed by delivery, does not affect third persons. Civ. 
Code, arts. 2242, 2250, 2417. De Flechier’s Syndics v. Degruys, 
5 Martin, N. S., 423. And constructive delivery does not follow 
even an authentic act, where the property is in the hands of a third 
person. Emerson et al. v. Fox et al., 3 La., 183. 

5. The sale to the plaintiff, though subsequent to the creation of 
the office of the Register of conveyances, was not recorded there; 
which alone avoids it as to third persons. 1 Bullard & Curry’s 
Digest, 603, sec. 82. Carraby v. Desmare, 7 Martin, N. S., 663. 
Gravier v. Baron, 4 La., 239. 

6. The answer alleges that the sale from Antoine Carraby to 
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the plaintiff was simulated ; and that as Gravjer always remained 
in possession of the property, simulation must be presumed. Civ. 
Code; arts. 1915, 2456. Monday v. Wilson, 4 La., 340. The 
articles of the Code, above cited, place the burthen of proving the 
reality of the transaction, upon the party claiming under-a sale not 
accompanied by possession. 8 Martin, N.S., 461. 3La.,74. In 
this case no attempt has been made to offer such proof. 

7. The evidence offered to show that Gravier denied or concealed 
his property, was received subject to all legal exceptions. The de- 
fendant objects to any parol proof of Gravier’s acquiescence in 
any claim set up to his real property. Nichol v. De Ende, 3 Mar- 
tin, N. S., 312. 

8. Etienne Carraby, the plaintiff, has no better right than An- 
toine Carraby had. The illegality of the contracts between the 
Carrabys and Gravier was determined in the case of Gravier’s 
Curator v. Carraby’s Executor, 17 La. 132; and the principle on 
which that case was decided is equally applicable to the present. 
In pari causa turpitudinis potior est causa possidentis. The jus- 
tice of the case is with the defendant. 

9. This is not an action of jactitation. See the prayer of the 
original and supplemental petitions. The action of jactitation can 
only be instituted by the party in possession. 

Butiarp, J. The first question which is presented for our so- 
lution in this case is, what is the nature of the action; is it petitory, 
or possessory? By the plaintiff’s counsel it is contended, that the 
proceeding is for the sole purpose of turning out of possession the 
tenant at will, whose possession was that of his lessor, or at most, 
an action in jactitation in which the defendant, who avers title in 
his intestate by way of reconventional demand, becomes actor and 
is bound to make out his title. The defendant, on the other hand, 
insists that the action is petitory, and that he is to be maintained in 
his possession, until the plaintiff shall have shown a better right. - 

It is the prayer of the petition, which gives character to the 
action. The plaintiff, after setting forth the fact of his ownership 
of the property, and that Jean Gravier had- been permitted to 
occupy an old wooden house on the land until his death, and that 
the defendant, the curator of his estate, well knowing the premises, 
had caused the lot to be inventoried as a part of his estate, and had 











252 NEW ORLEANS, 
Carraby v. Le Breton, Curator. 








refused to give up possession and surrender the key of the house. 
concludes by praying that the defendant may ‘be condemned to 
restore the premises to the plaintiff’s possession, and to pay rent 
at the rate of fifty dollars per month from judicial demand; that 
he be enjoined from selling or alienating the property; and that 
the petitioner may be decreed to be the lawful owner thereof; and 
the injunction be made perpetual; and for general relief. 

It is manifestly impossible for the court to grant the prayer of 
this petition, and decree the property in dispute to belong to the 
plaintiff, without looking into his title, and deciding whether it be 
a valid one; and that is what we regard as of the essence of-a 
petitory action. The plaintiff is therefore bound, in our opinion, 
to make out his title, before the defendant can be disturbed. It 
was in this light that the case was regarded in the court of the first 
instance. The respective titles of the parties were investigated, 
evidence offered and received without exception, and the court 
pronounced as upon a petitory action; and the judgment being for 
the defendant, the plaintiff appealed. 

The case appears to be a part of the same tissue of usurious and 
illicit transactions, which were disclosed to our view in the case of 
Gravier’s Curator v. Carraby’s Executor, upon which we pro- 
nounced as our deliberate judgment, that the law did not authorize 
us to come to the relief of the parties against each other, and that 
in pari delicto potior est conditio possidentis. That the lot was 
originally the property of Gravier, is unquestionable. It only 
remains to inquire, whether he has ever been divested of it. 

Whatever may have been the true character of the first sale 
from Gravier to the Bourgeois, it appears certain that the convey- 
ance by the latter to Pierre and Antoine Carraby, was in substance 
a retrocession to Gravier, the Carrabys being regarded as merely 
persons interposed. This is satisfactorily shown by the fact that 
long subsequently, this property is enumerated as a part of*that 
which the Carrabys held en nantissement, or as collateral security 
for advances made to Gravier by them, and which they were 
authorized by agreement in 1823, to sell in order to reimburse their 
advances. 
‘ Such being then the acknowledged condition of the parties. in 
reference to the lot in dispute, it is clear that whether we look upon 
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the contract as one of mortgage, or of antichresis, the property 
couldmever have been vested in P. and A. Carraby without a sale, 
or at least some subsequent agreement between the parties. Code 
1808, p. 449, art. 12, 15. 

The evidence fully satisfies us that the present plaintiff, who 
purchased in 1828, was fully cognizant of the nature of the con- 
tracts between Jean Gravier and -P. and A. Carraby, and that 
consequently, he must be regarded as identified with the latter, and 
as having acquired no better title than they had; and we concur 
fully in the able and lucid opinion pronounced by the Parish Court, 
being satisfied that the title of Jean Gravier never was legally 
divested, and that the property in controversy still belongs to his 
succession. 

Judgment affirmed. 


Tuomas Dixon v. Nicnoras Forp and another. 


Authority to an agent to settle or compromise a debt, does not empower him to 
bind his principal to defray the costs and incur the responsibility of ootientiog 
notes, offered to him in settlement by the debtor. 

Defendant offered plaintiff’s agent certain notes in the settlement of a debt due to 
his principal, and to guarantee the payment of any portion which could not be 
collected after suit, on condition that the latter would advance the expenses and 
assume the responsibility of their collection, and in the mean time suspend any 
proceedings against him. Plaintiff refused to assume the expense and responsi- 
bility of collecting the notes, but retained them as co'lateral security, and sued 
for the original debt: Held, that so long ashe retained the notes, his right of 

action would be suspended. 


Appga from the Commercial Court of New Orleans, Watts, J, 
G. B. Duncan, for the appellant. 
C. M. Jones, for the defendants. 


Morpny, J. This suit is brought to recover a balance of 
$18,621 10, due on an open account annexed to plaintiff’s petition. 
The answer denies the indebtedness of defendants, and pleads the 
general-issue. It further avers, that-in 1888, there existed an un- 
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‘settled account current between T. Dixon and the said N. and E. 
Ford & Co.; and that in order to avoid litigation and obtain an 
extension of time to settle the same, the defendants agreed to 
secure to the said Dixon the amount now claimed, by transferring 
to him, without endorsement, certain promissory notes, with the. 
understanding that the same were to be collected at maturity, by 
and on account of said Dixon, he engaging to use all legal 
measures and due diligence to recover from the makers, and to 
defray all- costs and charges, and that in case of failure to collect 
their amount, the defendants were to be responsible for so much as 
might then remain unpaid. That the said T. Dixon accordingly 
received the said notes through his agent, S. C. Thwing, in New 
Orleans, together with the written guarantee of defendants for 
their ultimate payment under the conditions agreed on. That one 
of these notes has been placed for collection in the hands of at- 
torneys residing in Mississippi, where they were all payable, and 
has been sued on for thejyuse of said Dixon, who holds all the 
other notes assigned under the agreement, and has refused to 
return them. That, after a considerable lapse of time, he has 
offered to return only the guarantee, the terms of which formed 
the consideration for which said notes werfé transferred to him. 
That by said agreement, al] indebtedness on this account current, 
if any ever existed, was extinguished, and a new contract created, 
which has never yet been rescinded and still exists, and upon 
which aloneithe defendants can be held liable by the said T. Dixon. 
~The case was laid before a jury; their verdict was, ‘that the 
notes received by S. C.Thwing for plaintiff, were so received only 
as collateral security, and that plaintiff cannot sue until the insol- 
vency of the collateral security debtors should appear.’ Upon this 
verdict, judgment was rendered as in a case of non-suit, and the 
plaintiff appealed, after a fruitless effort to obtain a new trial. 

This verdict is objected*to, as having, it is said, neither form 
nor substance; as not responding to the issues presented by the 
pleadings, and as drawing from the only fact found by the jury 
a legal conclusion which it was not their. province, but that of the 
court, to annex to their finding. It is urged, moreover, that the 
conclusion which they have drawn is not warranted by law, as the 
possession of collateral security does not ‘bar the right of* the cre- 
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ditor to sue on the primary or original debt. It is true, that from 
the “language in which the verdict is couched, the latter part of ‘it 
appears to be rather a legal deduction from the first fact found, 
than the finding of a distinct one, to wit: that the suspension of 
‘the right to sue was a part of the agreement between the parties. 
This we believe was the meaning of the jury, from the pleadings 
in this case, and from the charge of the judge, in which, so far as 
it goes, we can perceive no error, although its incorrectness was 
made one of the grounds of the motion for a new trial below. Hav- 
ing taken this view of the agreement, and evidence in support of it, 
the jury could not find absolutely in favor of the defendants. Had 
they done so, they would have apparently sanctioned the defence 
set up in the answer, that the debt had been extinguished by 
novation, a conclusion to which they had not really arrived. This 
verdict therefore, although somewhat informal, expresses their 
opinion on the facts of the case, and justified the non-suit entered 
upon it. From the evidence before gg, we are satisfied that the 
settlement proposed by the defendants, and upon which they rely 
as an extinguishment of the present claim on the account, was 
never finally assented to either by Thwing or by the plaintiff. The 
former was, even in Our opimion, without authority to accept it for 
his principal. His powers, it is true, were full and ample to effect 
an adjustment, settlement, or compromise in relation to the debt, 
but surely could not warrant him in making a contract which 
imposed on the plaintiff the duties of an agent, coupled with the 
burthen of defraying all the costs, and incurring the responsibility 
incident to the collection of the notes which the defendants offered 
te guarantee. Thwing appears to have been himself aware that 
he could not make such ansopnerous contract for his pringipal; for 
on receiving the guarantee and notes, he told the defendants, that 
he would submit their proposition to Dixon for his determination. 
This was not objected to bythe defendants, who were afterwards 
duly advised of the plaintiff’s refusal to accede to the proposed 
arrangement. Had the plaintiff then directed his agent to return 
the guarantee and notes, received subject to his decision, we see 
nothing that could have prevented him from suing forthwith on the 
open account; but the evidence shows that although the settlement 
submitted to him was rejected, the plaintiff returned only the deed 
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of guarantee, and retained all the notes as collateral security for 
the payment of his claim against the defendants, thus unfairly 
obtaining. a security not intended to be given to him, and depriving 
the defendants of means out of which they might perhaps have 
raised funds to pay their debt. This, the plaintiff had clearly no 
right to do; the proposition should have been accepted, executed, 
or rejected in. toto. The notes were not tendered as collateral 
security, but as a payment under certain terms and conditions; as 
long as they aré retained, the plaintiff cannot sue for the debt in 
payment of which they were delivered to him. 


. Judgment affirmed. 


Jepepian Leeps and anther v. Joun Canpwett and another. 


The father of one of the parties, is incompetent as a witness for him. 
A third person for whom certain articles were orderedggannot be a witness for the 
defendant, in an action ne the agent who Ofdered them, - 


AprraL ion the Commercial Court of New Orleans, Watts, J. 

Bradford, for’ the plaintiffs. No counsel appeared for the ap- 
pellants. e. 

Martin, J. The defendants are appellants from a judgment, by 
which the plaintiffs have recovered the value of ‘certain articles-of 
machinery, made by ‘the latter forthe former. The plaintiffs’ ac- 
‘tion waseexcepted toon the ground, that the defendants contracted 
with them ’for the said artiéles, on behalf of a third person, to wit, 
‘the father of one of the defendants. The exception “being over- 
‘tuled, the defendants ‘filed"an answer pleading the general issue, 
and other matters. The case was tried by 4 jury, who found a 
verdict against the defendants, who.niade no attempt to obtain a 
new trial. Our attention is drawfi to a bill of exceptions taken on 
the refusal of the judge to admit as a witness, the father of one of 
the defendants, on the ground of his being an ascendant, and inte- 
rested in the cause, bein» the person for whom the articles were 
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manufactured. The court did not err, either of these groundsuf- 
ficed to repel the witness. 
On the merits, the jury have found all the facts alleged by the 
plaintiffs, and the defendants did not manifest any dissatisfaction 
with their finding below. Nothing, in our opinion, justifies our in- 
terference in the case. ae 


Judgment affirmed. 
* ‘* 


Cuartes A. J. BeLor vi *Jo&n Dongavay. 
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A witness may be admitted to prove thatetffie date of a bond offered in evidence wasa 
a clerical error, and to establish the real time of its s gppeution. 


Tus case was. tried before the Pach Court of New Ojpleans, 
Maurian, J. _ It was proved that the plaintiff was thrown down and 
driven over by a dray, belonging to and in the employment of the 
defendant ; and thatthéinjyry was not the result of mere accident, 
but the consequetice of rapid and careless driving. 

Preauay for the appellee, submitted the case without argument. 
No counsel appeared for the appellant. 


Buttarp, J. This is an action to rea an injury 
received by the plaintiff, in consequence Of-being’ fun over by the 
defendant’s dray. He recovered two huw@red-déllars, and the de- 
fendant appealed. ‘The casé turhs principally upon mere ques- 
tions of fact; and on theamerits nothing i§ Shown which would 
justify our interference. There is, however, a bill of exceptions in 
the record, which we are expeeted probably to notice, although the, 
case has been submitted by the appellant without argument. 

It appears that on the trial, the plaintiff, in order to prove that the 
dray was owned by the defendant,.and that he ‘had a license to run 
it, according to the city ordinances, produced a license bond dated 
in 1836, and offered to prove'that its proper date was 1837, within 
which year the injury was, Sustained ; and the bill of exceptions was 
taken. to the ruling»of’ the court, by which that evidence was ad- 
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mitted. * It was shown, as it appears by the same bill, that the bond 

was contained-in a bound book, all the entries in which, both be- 

* fore and after the one in question, were in 1837, having been 

altered from 1836 in the printed form; and the evidence was in our 

opinion properly admitted to show that-it was a mere clerical error 

? er omission, more especially as a dray of the same number was 

actually émployed during that year, and we are not to presume, nor 

couldsthe defefidant allege that it was running without any license, 
and in violation of the city regulations. 


‘ Judgment affirmed. 













Succession or Francois Ropoavum. 


* 





inquired into collatérally. 
Where the bond,given by an executor, on an appeal from a jdlgmpet rendered 
against him by a Court of Probate on the opposition of the heirs, purports to be 
executed in favor of the heirs only, but was intended in.teality for the benefit 
of all entitled to receive any part of the assetts in is hands, afid whose right to 
enforce payment was suspended by the appeal, it will enure to the betiefit of all. 











Apreat fa@m the Court of Probates for the Parish of New 
Orleans, Bermudez, 3. 

Preauz, for the appellant. 

Roselius, for the appellees.»  * 

Morrny, A In*1836, Jacques Le Fort rendered an account of 
his administration. as ‘testamentary executor of the late Francois 

, Roboaum. The heirs at law of;the deceased filed an opposition to 

the same, on various grounds. Some of their objections having 
been sustained, the executor took a suspensive appeal, after 
executing a bond *with Louis Ferrand, fils, as his surety, in the 
sum of eight thousand dollars. The judgment appealed from was 
affirmed in some particulars, and amended in others; so that the 
‘said J. Le Fort was finally condemned to refund to the succession 
asum of $5,219 48. 12 La. 73. Shortly after this, J. Le Fort 














Pa The validity ofa «lecrée appointing a dative testamentary executor, cannot be’ 
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absconded. The Court of Probates proceeded to appoint 4 dative 
testamentary executor, at the instance of one of the legatees of. the 
estate, who suggested that Le Fort had left the country without 
paying his legacy and some of the debts set forth in his account. 
A. D. Doriocourt, the dative executor thus appointed, had a fiert 
facias issued against the former executor, to which a return of 
nulla bona having been made, he moved for and obtained a judg- 
ment against the surety on the appeal bond, pursuant to article 
596 of the Code of Prac., Louis Ferrand, fils, appealed. 

A variety of grounds were taken below by the appellant, in 
answer to the rule served upon him; of these, only two have been 
relied upon in this court, to wit: 

1. That there was no room to appoint a dative executor, as the 
succession had been settled, and the account of the former executor 
finally homologated; and that the appointment, if proper, was il- 
legally made, not having been preceded by public advertisement. 

2. That the dative testamentary exegutor had no right of action 
on the appeal bond, it having been Meuted in favor of the heirs 
of Roboaum alone. 

I. The decree appointing Doriocourt dative _ testamentary 
executor to the estate, has never been appealed from; its validity 
cannot be inquired into collaterally, as is attempted to be done here. 

II. The bond purports to be executed, it is true, only in favor of 
the heirs of Roboaum, but as its amount covers not only their 
residuary interest in the succession as heirs, but —- claims of 
the legatees and creditors, whose right to receive Or enforce pay- 
ment was suspended by the appeal of the executor, it was no 
doubt done in their names, only because they were thought the 
most proper persons to represent the. estate in opposition to the 
executor, whose account they had opposed. It was in reality in- 
tended for the benefit of all persons who, like them, were to receive 
a part of the assetts in the hands of the executor, and should enure 
to their advantage. 9 La. 25. The condition of this bond is, 
‘that J. Le Fort shall prosecute his appeal, and shall satisfy what- 
ever judgment may be rendered against him,’ &c. The judgment 
rendered was one amending the executor’s account, and fixing his 
liability to the estate of Roboaum. This debt of the former 
executor, which is covered by the bond, must be recovered by the 
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dative executor who now represents the succession, in order to q 
enable him to comply with the decree of the court, whereby the 
funds of the estate are to be distributed in accordance with the ~ 
account as amended and homologated. 

Judgment affirmed. 


Jacop BraNnDAGEE v. ANTHONY FERNANDEZ and another. 





’ The production of a receipt for a part of the rent, is a sufficient corroborating. cir- 
% ’ cumstance to establish a verbal lease for any amount, previously proved by the tes- 
timony of one witness. 


AppgEat from the Commercial Court of New Orleans, Watts, J. 
Roselius, for the appellants. q 
Josephs, for the plaintiff. 

Martin, J. The defendants are appellants from a judgment, by 
which the plaintiff has recovered twelve hundred dollars for the rent 
of a store leased to them by his agent. The fact was proved by 
one witness only, and the defendants contend that there was no suf- 
ficient corroborating circumstance to support the testimony with 
regard to the second lease. 

It was admitted that the rent from the Ist June, 1838, to the 
1st November, was at the rate of $2700 per annum, and that after 4 
the 1st of November, it was at the rate of $2400 per annum. The 7 
receipts of the witness were produced by the defendants, at the 4 
rate of $2400 per annum. We concuriin the conclusion, which " 
the first judge drew from these circumstances, that the testimony 
of the witness, as to the second lease, was sufficiently corroborated. 
Judgment affirmed. 
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Succession oF Maxweti SomMERVILLE. 


Where the term has expired for which an executrix was appointed under a will ad- 
mitted to probate in another state, and no evidence is offered of her re-appointment, 
she cannot be recognized as executrix by a Court of Probates in this state. ~ 









Mary Furiton Sommervitte, styling herself testamentary exe- 
cutrix of the last will of her husband, Maxwell Sommerville, pre- 
sented her petition to the Court of Probates for the parish of New 
Orleans, in which she alleged that duly authenticated copies of the 
Jast will of her husband, of the proof of its probate before the pro- 
per tribunal for the city and county of Philadelphia, and of the 
letters of executorship issued to. her, had been presented to the 
court at a previous period, when the will was ordered to be filed 
and registered, and made executory, and a dative testamentary ex- 
ecutor appointed, who entered upon ghe duties of his office, but 
subsequently applied for and obtained a discharge. The petition : yi: 
further states that there is a debt due the estate of the deceased in . 
this state, for the recovery of which immediate steps should be 
taken ; and it concludes with a prayer that the petitioner may be 
recognized as executrix, and may be authorized to act as such in 
this state. 

The certificate of the register for the probate of wills and issuing 
of letters of administration in the city and county @f Philadelphia, 
filed in the Court of Probates, showed: ‘That on the 24th day of 
November, 1836, at Philadelphia, before me was proved and ap- 
proved the last will and testament of Maxwell Sommerville, late of 
Philadelphia, deceased, (a true copy whereof is annexed), having 
whilst he lived, and at the time of his death, divers goods, chat- 
tels, rights, and credits within the said commonwealth, by reason 
whereof the approbation and insinuation of the said last will and 
testament, and the committing the administration of all and singular 
the goods, chattels, rights, and credits which were of the said de- 
ceased, and also the auditing the accompts, calculations, and reckon- 
ings of the said administration, and absolute care of the same, to 
me.are manifestly known to belong; and that administration of all 
and singular the goods, chattels, rights, and credits of the said de- 
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ceased, any way concerning his last will and testament, was com- 
mitted to Mary Fulton Sommerville, sole executrix in the said 
testament named, she having first been duly affirmed, well and 
truly to administer the goods, chattels, rights, and credits of the 
said deceased, and make a true and perfect inventory thereof, and 
exhibft the same into the register’s office at Philadelphia, on or be- 
fore the 24th day of December next, and to tender a true and just 
accompt, calculation, and reckoning of the said administration on 
or before the 24th day of November, 1838, or when lawfully re- 
quired, and also to diligently and faithfully regard, and well and 
truly comply with the provisions of the act relating to collateral in- 
heritance.”’ The original certificate was signed at Philadelphia, 
the 24th of November, 1836. ; 

Bermudez, Judge of the Court of Probates, having refused to 
grant an order, recognizing the petitioner as executrix, 

Wray, prayed, for a mandamus to compel him to do so, citing 6 
Martin, N. S., 622-3. 8 Iby 236. 6 La., 690. 11 1b.,573. 18 
Ib., 570. 

Garand, J. Mary F. Sommerville, widow of Maxwell Som- 
merville, deceased, a resident of the state of Pennsylvania, obtain- 
ed a rule on the, Judge of the Court of Prokates, requiring him to 
show cause why a mandamus should not issue, to compel him to 
recognize her as the testamentary executrix of the last will of her 
aforesaid husband. With her petition, she filed a duly certified 
copy of the will, which had been regularly admitted to probate in 
the state of Pennsylvania, where she had duly qualified as execu- 
trix in the year 1836, for the space of two years, at the expiration 
of which time, or before, if it could be done, she was to render an 
account of her administration. It further appears from the admis- 
sions of the petitioner, that the will had already been duly regis- 
tered and ordered to be executed, and that sometime past a dative 
testamentary executor had been appointed by the respondent, who 
for some cause, not apparent to us, had ceased to act as such, and 
had been discharged. 

The Judge of the Court of Probates has presented a variety of 
reasons why a mandamus should not issue to compel him to recog- 
nize the petitioner as the executrix of the will, only one of which it 
is necessary to consider at present, whichis, that the petitioner is 
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not now the executrix in Pennsylvania, and cannot be recognized as 
such in this state. An examination of the letters testamentary pro- 
duced, shows that the petitioner qualified as executrix on the 24th 
of Nouember, 1836, and was compelled by the terms of the ap- 
pointment to render a full and true account of her administration 
within two years after. It is thus conclusively shown that the 
term for which the petitioner was appointed has expired, and no 
evidence of her being continued or re-appointed has been exhibit- 
ed; and that she has not been so continued is confirmed by the fact 
that when the will was first presented for registry and for an order 
of execution, a dative testamentary executor was appointed, which 
would not have been necessary, if the executrix named by the tes- 
tator had been properly in the exercise of her functions. 

The Judge of the Court of Probates was clearly right in refusing 
to recognize the petitioner as the executrix of the will of Maxwell 
Sommerville, deceased. 

The rule is therefore discharged with costs. 


Succession oF ALEXANDER WEDDERBURN. 


Under the act of 28th February, 1837, the certificate of an American consul in any 
foreign country, is legal evidence of the attributes, official station, and authority 
of any civil officer in such country, under the laws thereof. 

A non-resident executor is, bound, like other’ executors, to administer the estate 
under the authority of the Court of Probates, to have an inventory made, and in 
all other respects to proceed according tolaw. The will under which he acts 
need not be again admitted to probate, having been once proved; the executor 
need not take a new oath, having been previously sworn; nor need he take out 
new letters testamentary; but new security will be exacted of him, under the act 
of 13th March, 1837, where creditors present themselves and require it. 


Appeat from the Court of Probates for the Parish of New 


Orleans, Bermudez, J. 
Garuanp, J. Elizabeth Julia Wedderburn, John Wedderburn, 


and George William Hope, residents of the kingdom of Great 
Britain, presented their petition to the aforesaid judge of the Court 
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of Probates, stating that they were the testamentary executors of 
the late Alexander Wedderburn, who died in the aforesaid king- 
dom, and annexed thereto a duly certified copy of an instrument 
purporting to be his last will and testament, in which they are 
named as executors, and which they 5 say has been duly admitted to 
probate in the Prerogative Court of Canterbury in the city of Lon- 
don, and that they have been confirmed and recognized as such 
executors. It is further alleged that the aforesaid Alexander Wed- 
derburn was never a resident of Louisiana; that he has no heirs, 
legatees, representatives, nor creditors therein, and no other pro- 
perty than about one hundred and sixty eight shares of the stock 
of the Louisiana and Louisiana State Banks, which, by the pro- 
visions of said will, are vested in them. They therefore pray that 
the judge ‘will order the registration and execution of said will, in 
the form and manner pointed out by law.’ This, the judge of the 
Court of Probates refused:to do, saying that ‘the documents an- 
nexed to the within petition, do not furnish sufficient legal proof of 
the fact that the will has been duly proved before a competent 
judge of the place where it was received, and that the judge or- 
dered the registry and execution of the will.’ Whereupon tlre 
petitioners presented their petition to this court, setting forth the 
facts, and asking that the judge of the Court of Probates be 
ordered to show cause why a writ of mandamus should not be 
issued, directing him to give an order for the execution and regis- 
tration of said will. 


The judge of probates, for answer, admits the application to him 
for the order of registry and execution of the will, but denies 
generally, atl the other facts set forth in the petition; and he then 
goes on to deny specially, that Alexander Wedderburn is dead, 
that he ever made a will, that it was ever ordered to be registered 
and executed by a competent judge, that the petitioners are the 
identical executors of said Alexander Wedderburn, and have any 
interest in the premises, that the property situated in Louisiana 
consists in movables only, that there are no creditors, heirs, or le- 
gatees in the state, and avers that the petitioners are incompetent 
to prove the will being interested. He further says, that if the 
law of the place of -execution of the will is different from that of 
the place where its execution is sought, it should be proved as a 
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fact, in support of the allegation that it was duly proved; and it 
should further be proved, that the will is clothed with all the for- 
malities prescribed for the validity of wills, where it was made: 


We shall not undertake to,characterize this answer; or to give it 
the name it perhaps merits. The judge admits that it may ‘be 
considered as too technical,’ and avers that his object is to demon- 
strate that this court cannot exercise its appellate jurisdiction in 
the case. In this he is mistaken, and it is time for him to learn, 
if he does not know it already, that this tribunal is not to be de- 


ptived of its jurisdiction by technicalities, and by raising issues, 


not appertaining to the case, which ought, if there is any weight 
in them, to have been stated when the original application was 
made for the registration and execution of the will. Nor will legal 
cobwebs be sufficient to restrain us, from directing to the judges 
of the inferior courts the process authorized by law, ‘commanding 
them to render justice and to perform the other duties of their 
offices, conformably to law,’ Code Prac. art. 837, whenever a 
proper case is presénted for our action. 

The article 838 of the Code of Practice, tells us, that the writ 
of mandamus is given to enable this court to exercise its appellate 
jurisdiction ; and in the case of The State v. Bermudez, 14 La. 
479, it was so decided. This court cannot take cognizance of a 
éause in the first instance, but as soon as application has been 
riade to an inferior tribunal, and it has acted finally, or refused to 
do so, then our powers commence, and we can revise the proceed- 
ings, upon the same state of facts and pleadings, upon which the 
inferior court acted; and the judge cannot by an attempt to raise 
issues, not made before him, oust us of our legitimate authority. 
To repeat the language of chief justice Marshall, it is the essential 
criterion of appellate jurisdiction, that it revises and corrects the 
proceedings in a cause already instituted, and does not create that 
cause. 1 Cranch 176. 

When we examine the proceedings in this case, we do not find 
the judge of the Court of Probates, when application was made to 
him to register and order the execution of the will, assuming the 
grounds he now does. If they constituted his real objections; he 
did not divulge them, or do any thing calculated to put the parties 
on their guard, or to give them an opportunity of obviating the 
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difficulties.in their way. All that he then objected was that the 
documents did not furnish sufficient proof that the will had been 
duly proved before a competent judge of the peace where it was 
received, and that the judge had ordered. it to be registered and 
executed. 

We now take the case upon the petition and evidence, as acted 
upon by the judge of the Court of Probates. A copy of the will 
of Alexander Wedderburn is presented; it is certified by persons 
stating themselves to hold official capacities, and to be authorized 
to act in the premises. They show the probate of the will in the 
Prerogative Court of the province of Canterbury, in London, by 
its records; and the consul of the United States in London, cer- 
tifies to the official character of these persons, and that full faith 
and credit are due and ought to be given to their acts ‘in ju- 
dicature and thereout.’ This certificate is in conformity to the act 
of the legislature passed in 1837, and is legal evidence of the 
attributes, official station, and authority of the persons certifying. 
1 Bullard & Curry’s Dig. 822. Wedo not know in what way 
these documents can be made more authentic, and the certificates 
appended to them, show that they would be received as evidence 
in the courts in Great Britain. 

As to the objection that Wedderburn is not dead, it is a well 
settled principle of law that no probate of a will can be granted 
until after the death of the testator, and the court must be satisfied 
of the fact, before ordering the registry and execution. Matthews 
on Executors, 36. -But we are not left to presume the death in 
this case, as the fact is expressly stated in the documents. 

As to the objections that no will was made, and duly ordered to 
be registered and executed, and touching the identity of the pe- 
Atitioners as the executors, the documents submitted to the probate 
judge, and now before us, contain ample proof to refute them. If 
there is any truth in public records, there cannot be a doubt upon 
the question; but there may be minds so inaccessible to conviction, 
as.to refuse belief to the plainest proposition. 

Whether the property is movable or not, or whether there are 
heirs, legatees, or creditors in the state, is not, in our opinion, very 
material, so far as it relates to the registration and order for the 
execution of the will. If the will be a good one, its effects upon 
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the property are regulated by law; and the rights of neither heirs, 
legatees, nor creditors, will be effected by the simple registry and 
order of execution. They remain the same, and if any injury is 
likely to result, all persons interested have a legal remedy to arrest 
it, or to obtain reparation; and when they present themselves, it 
will be time enough to listen to them. 

As to the duty of the judge of the Court of Probates, in this 
case, we have heretofore expressed our opinion in more than one 
case, identical in all essential particulars. 17 La. 486. 18 La. 
570. It is unnecessary to repeat the reasoning of the court, as 
the question can no longer be considered an open one. 

As to the consequences of permitting the executors of foreign 
wills to administer in this state, the property confided to them by 
their testators, we anticipate ‘none so serious or embarrassing, as 
the respondent and his counsel seem to apprehend. An executor 
is generally the confidential] and trusted friend of the testator. He 
is in fact a species of agent, which the law allows a man to ap- 
point for the purpose of administering his affairs after his death, 
and there is no more reason to believe that he will be unfaithful 
than any other mandatory; on the contrary, it is a fair presumption 
that he will be more faithful, as he takes an oath, and, in some 
instances, is required to give security for a faithful administration. 
A great amount of property belonging to non-residents, is controled 
and managed, bought and sold by agents and attorneys, and the 
supervision of the Court of Probates has not been found necessary 
for the protection of those interested, and we are not aware that 
any serious losses have resulted. But over the administration of 
foreign executors, the Courts of Probate maintain a supervision, 
as they are bound to administer under their authority as other 
executors are. The registry of a will, and the order to execute it, 
and the recognition of the executor named, are requisites to 
authorize an administration, and do not operate as exemptions from 
all control or responsibility. A non-resident executor is as much 
bound to have an inventory made, and otherwise to proceed in con. 
formity to law, as aresident. The will under which he acts need 
not be probated again, because it has already been. The executor 
need not take a new oath, because he has already been sworn; nor 
take out new testamentary letters, for he has them already. If 
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creditors were to present themselves, and under the act of 1837, 
1 Bullard & Curry’s Dig. 500, require security to be given, jt 
would be exacted. 

Let the rule be made absolute, 

Briggs, for the petitioners, 


Succession oF Witii1am LyTLs. 


A will may be presented for probate by any one having the custody of it, or interested 
therein. 

. One named as executor in a will admitted to probate in another state, and ordered tq 
be registered and executed here, cannot, where no proof is offered of his having 
been qualified or recognized as executor, administer under it without further au- 
thority. 


Gartanp, J. John K. Rayburn, a resident of New Orleans, has 
obtained a rule on the judge of the Court of Probates for the pa; 
rish of New Orleans, requiring him to show cause, why a manda- 
mus should not issue, directiag him to register and order to be ex- 
ecuted the last will and testament of William Lytle, deceased. He 
“produces a certified copy of the will, with the probate thereof, from 
the records of the County Court of Davidson county, in the state 
of Tennessee; from which it appears that said Rayburn, and two 
others, are named as executors; and he alleges that there is pro- 
perty in this state to be administered. The judge has shown for 
cause, objections similar to those in the case of Alexander Wedder- 
burn, supra p. 263, avowing his object to be the same as in that 
case ; and he further shows as cause that the record is not properly 
authenticated, and that Rayburn has no interest under the will. 
The copy of the will and probate is certified in conformity to the 
“.act of Congress, prescribing the mode in which public records and ., 
judicial proceedings in one state, shall be authenticated so as to ' 
take effect in another, approved May the 20th, 1790. As to the 
_ objection that the judge who certifies the proceedings, is not duly : 
commissioned and qualified, and that proof of his capacity should 7 
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be submitted to the judge of the Court of Probates, it seems to us 
of the same captious character as many of the others. The courts 
of this state always respect the certificates and seals of the officers 
of a sister state, so far as to consider them prima facie evidence; 
and we take for granted, they attest what is true. 

The fact that Rayburn is named executor in the will, seems to us 
sufficient evidence of interest, and authorizes him to ask for its 
registry and execution; but as to his acting as executor under it, 
without further authority, there seems to us an insuperable objec- 
tion, which is, that it does not appear that he ever was recognized 
as executor in Tennessee, or ever qualified as such in any manner. 
A will may be presented for probate by any one having the custody 
of it, or being interested therein, and it may be duly proved and 
ordered to be executed ; but that does not, of itself, show that the 
persons named as executors, have accepted or have been qualified 
according to law. Weare clearly of opinion that Rayburn has.no 
right to administer the property belonging to the succession of 
Lytle in this state, without further authority; and as he now asks 
only for the registry and execution of the will, we suppose he in- 
tends to take other legal measures to qualify himself. 

The rule is therefore made absolute. 

Claiborne, for the petitioner. 


Succession oF James Latty. 

GartanD, J. Robert Splain, a resident of this state, presented 
his petition to the judge of the Court of Probates for the parish of 
New Orleans, together with a duly certified copy of the will.of 
James Lally, deceased, which had been admitted to probate, and 
ordered to be executed in the state of New York. This order the 
judge of the Court of Probates refused to give, and the petitioner 
obtained a rule on him to show cause why a mandamus should not 
issue, commanding him to admit said will to registry and execution. 
The respondent has assigned various reasons:why the writ should 
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not be issued, all of which have been stated in the cases of Wed- 
derburn and Lytle, supra 263, 268, and this case differs from the 
latter only in the particular, that Splain, the petitioner, is not named 
executor, nor does it appear that he is an heir, legatee, or creditor ; 
but he swears that he has an interest in having the will registered 
and ordered to be executed. We see no reason why this should be 
refused, as it gives the petitioner no right to administer upon the 
property, without further authority, which we presume he intends 
to solicit. It may, on various grounds,.be important for him that 
the will should be registered and made executory, and no injury 
can be done to the succession by so doing, and thereby preserving it, 
and enabling all having an interest to use it as a muniment of title, 
or as evidence in relation to the property situated in this state. 

This case is so nearly similar to that of Rayburn in the succession 
of William Lytle, deceased, that the same judgment must be ren- 
dered. 

The rule is therefore made absolute. 

G. B. Duncan, for the petitioner. 


Succession oF SamMvEL FARMER. 


Gartanp, J. This isa rule, taken on the respondent, the judge 
of the Court of Probates for the parish of New Orleans, to show 
cause why a mandamus should not issue, compelling him to regis- 
ter and order the execution of the will of Samuel Farmer, deceased, 
who died in Great Britain, owning some bank stock in this state. 
The case is in every material feature similar to that of the execu 
tors of Alexander Wedderburn, ante p. 263, which has been just 
now decided, and we have come to the same conclusion in relation 
to it. 
The fule is therefore made absolute. 

Benjamin, for the petitioners. 
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Succession oF PETER RospertT VENABLE HINDE. 


P GarLanp, J. William Whittington and Louisa Anna Hinde, 
the executors of the last will and testament of the Rev. Peter 
: Robert Venable Hinde, have applied to us for a rule on the judge 
of the Court of Probates for the parish of New Orleans, to show 
cause why a mandamus should not issue to compel him to receive 
and register, and order to be executed, the last will and testament of 
the aforesaid Peter R. V. Hinde. The judge showed the same 
cause as in the cases of Wedderburn, ante p. 263, and Farmer, 
ante p. 270, and the case is, in all material points, similar to them. 

We therefore have come to the same conclusion. 

Let the rule be made absolate. 

Benjamin, for the petitioners. 























Joun D. Corpses, Curator, v. CHartes CLARKE. 


A Court of Probate may order the sequestration of papers belonging to a succession, 
administered under its authority, when unlawfully retained by a third person. 





Appgat from the Court of Probates for the parish of New Or- 
leans, Bermudez, J. | 
Eggleston, for the appellant. ; 

E. L. Lewis, for the plaintiff. 

Garuanp, J. The plaintiff avers that he is the curator of the 
vacant succession of Otto Tienken; that a short time after the 
death of the latter, the defendant took from a trunk which belonged 
to the deceased, various title papers, notes, receipts, and other do- 
cuments, which he retains and refuses to deliver to him. It is 
further averred, that the documents and papers are necessary to 
enable the plaintiff to administer the succession, and to render his 
account thereof. The documents were sequestered at the instance 
of the plaintiff. 
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The defendant excepted to the jurisdiction of the court, but his 
plea being overruled, he denied generally the allegations contained 
in the petition. Judgment was rendered against him, and he ap- 
pealed. 

The plea to the jurisdiction of the Court of Probates is the only 
question upon which the opinion of this court is asked by the de- 
fendant, as on the trial he admitted that he had the papers in his 
possession. 

We think the Probate Court did not err in maintaining its juris- 
diction. The article 1037 of the Code of Practice gives that court 
authority to issue writs of sequestration, and other process, for the 
purpose of enforcing its jurisdiction, and enabling those acting 
under its authority to perform the duties required by law; and 
among other purposes for which such writs may issue, one is ‘to 
compel parties or other individuals to produce title deeds, papers, 
or other objects which may be in their possession.’ The petition 
does not set up any question of title to be decided by the court, but 
claims the production and delivery into court of documents and pa- 
pers alleged to be necessary, important, and useful in the settlement 
of asuccession, now in a course of administration. 

Upon the merits, we see no error in the judgment: 

Judgment affirmed: 





Avcuste Buotat v. His Crepirors. 


The compensation allowed to counsel appointed to represent thie absent creditors in 
eases of insolyency, is in no case to be paid by the mass of creditors. The act of 
1817, which provides that such compensation shall be at the rate of five per cent on 
the amount recovered for the absent creditors, to be deducted from such amount, and 
that it shall not exceed the sum of two hundred and fifty dollars, is not repealed by 
the $164th article of the Civil Code. 

In all cases where compensation is to be computed bya per centage, and no sum is 
realized by which it is to be borne, the compensation fails. 


Apprat from the Parish Court for the parish of New Orleans, 
Maurian, J. 
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Martin J. Paul Longis, one of the creditors, is appellant from 
a judgment overruling his opposition to a charge of one hundred 
and fifty dollars on the tableau, as a compensation to the attorney of 
the absent creditors. His counsel has urged that the act of 1817 
provides that ‘ the fees of the counsellors who shall be appointed on 
behalf of the absent creditors, shall in no case be paid by the mass 
of creditors, but shall be levied on the amount of the sums which 
shall be recovered for the account of the said absent creditors, at 
the rate of five per cent; provided, that in no case the fees allowed 
to the counsellors appointed on behalf of the absent creditors shall 
exceed the sum of two hundred and fifty dollars.’ The counsel for 
the appellees has contended that this part of the act has been re- 
pealed by the Civil Code, art. 3164, which directs that ‘ the costs 
of affixing seals and making inventories for the better preservation 
of the debtor’s property, those which occur in cases of failure or 
cession of property, for the general benefit of creditors, such as fees 
to lawyers appointed by the court to represent absent creditors, 
commissions to syndics, and finally, costs incurred for the adminis- 
tration of estates, which are either vacant or belonging to absent 
heirs, enjoy the privileges established in favor of law charges.’ The 
Parish Court has thought, with the latter counsel, that the part of 
the act of 1817 referred to, was repealed, and accordingly has over- 
ruled the opposition, it appearing to him that the compensation on 
a quantum meruit was reasonable, although there was not any 
thing coming to the absent creditors. In our opinion he erred. The 
Code declares, indeed, that the fees of the attorney of the absent 
creditors are among those which are for the general benefit of cre- 
ditors. From this declaration it may be perhaps contended, that as 
those fees are for the general benefit of all the creditors, they are 
not to be borne by a part of them; and thus the absent creditors 
ought to be relieved from part of the burden which the act of 1817 
imposed upon them. It is useless that we should now express any 
opinion on this point. The legislature thought proper, in 1817, to 
direct that the compensation of the attorney of the absent creditors 
should not be settled on a quantum meruit, but computed bya per 
centage. It does not appear to us that it was the intention of the 
legislature to alter this, by the part of the Code referred to. The 
compensation is still to be a per centage, which cannot be computed 
VOL. I. 35 
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on the total amount of the sum coming to all the creditors, but only 
on the amount of those coming to absent creditors. In the present 
‘case, there is nothing coming to those creditors, and it is urged that 
as the attorney is to be without a compensation, a new rule ought 
to be adopted, to wit, relief on a quantum meruit. This the legis- 
lature has not thought proper to direct. In all cases where compen- 
sation is to be computed by a per centage, and there is no sum by 
which this per centage is to be borne, the compensation fails. Be- 
tween the year 1817 and the promulgation of the Code, it does not 
appear that there was any difficulty in obtaining members of the 
bar to represent absent creditors in a failure, although the compen- 
sation allowed by law was precarious. Nothing shows that the 
legislature had any thought of changing the law, for the purpose of 
enabling the courts to find with more facility attorneys to represent 
such creditors. Gentlemen of the bar when appointed in attach- 
ment cases, to represent the absent defendant, are allowed by the 
court a fee to be paid out of the property attached when the plain- 
tiffs obtain judgment, td est, when they lose the case in which they 
are appointed to protect the defendant. No allowance is made to 
them if their labor is crowned with success. Attorneys appointed 
by the court to represent the interests of absent creditors in a case 
of failure, or absent debtors in attachment cases, run a chance for 
their fees; but as no one is bound to accept such appointments, those 
who take them cannot complain, if the case in which they engage 
turns out to be one of those in which the law has provided no com- 
pensation for their labors. A sheriff may be at great trouble in 
endeavoring to execute a process, and still be without compensa- 
tion, if notwithstanding his utmost exertions, he is unable to exe- 
eute it. . 

It is therefore ordered that the judgment be reversed, and that 
the opposition of the appellant be sustained, and the charge of $150 
on the tableau for the compensation of the attorney of the ab- 
sent creditors be stricken out; the costs to be paid in both courts 
out of the estate surrendered. 

Castera, for the appellant. No counsel appeared for the ap- 
pellees. ‘ 
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‘ 
Henry Forsytu and another v. Lovis RENE GAIENNIE 
and: another. 


Appea by the defendants from a judgment of the District 
Court of the First District, Buchanan, J. . 

Wharton, for the plaintiffs, submitted the case without ar- 
gument. No counsel appeared for the appellents. 

Morpny, J. The certificates of the clerk and judge show that 
the record before us does not contain all the evidence, and there is 
no bill of exceptions, statement of facts, or assignment of errors. 
_ Appeal dismissed. 


| 


Joacuim Koun, Syndic, and others v. Joun C. Wacner 


and another. 


The syndic of the creditors of an insolvent cannot appeal from a judgment; estab- 
lishing the privileges of the creditors with regard to each other. The estate is 
not aggrieved by such a judgment; it affects only the individual rights of the | 
creditors. 
After issue joined, suitors are presumed to be always in court, attending to their 
business, either in person or by their counsel, and are conseqnently bound to 
notice the steps taken in their cases. 


Tuts action was instituted before the District Court of the First -| 
District, Buchanan, J., by ‘Joachim Kohn, syndic of Louis 
Bouligny,’ Mary Hampton, and others, against the defendants. 
The petition of appeal and the appeal bond are in the name of 
‘Joachim Kohn as syndic of the creditors of Louis Bouligny.’ 
McHenry, for the defendants. No counsel appeared for the 
appellant. 
Morpny, J. J. C. Wagner & Co., judgment creditors of the 
insolvent, made opposition to the tableau of distribution filed by the 
syndic, claiming to be paid in preference to Wade Hampton, the 
succession of D. Bouligny, Samuel Kohn, and L. Millaudon, who 
were therein set down as creditors by special mortgages. This 
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opposition was sustained by the judge, no evidence whatever 
having been adduced, although called for by the opponents, in 
relation to the mortgages of these persons. The present action 
was then brought by the syndic, and those mortgage creditors, to 
annul the judgment sustaining the opposition. They allege that. 
the opposition of J. C. Wagner & Co. should have been served 
upon them, but that in fact it never was so served; that Wade 
Hampton was dead previous to the filing of said opposition, and 
that consequently his heirs should have been made parties, which 
was not done; and that in the absence of all parties concerned, a 
judgment was rendered in favor of the opposing creditors, which 
they pray may be annulled. J. C. Wagner & Co. pleaded the 
general issue, and prayed for a trial by jury. The plaintiffs 
having failed to make any proof in support of their action, a judg- 
ment of non-suit was pronounced, from which J. Kohn alone, in 
his capacity of syndic, has thought proper to appeal. The cre- 
ditors, whose mortgages were postponed to that of the appellees, 
and who were plaintiffs in this suit, having acquiesced in the 
judgment of the inferior court by not appealing from it, the right 
of the syndic to prosecute this appeal may well be questioned. 
The estate which he represents is not aggrieved by the judgment 
appealed from; it affects only the individual rights of those 
creditors whose place on the tableau was disputed, and it must be 
a matter of complete indifference to the syndic, whose mortgage, 
among different ereditors opposed to each other, is declared to have 
the preference. In conflicts of this kind, the syndic is without 
interest, and should not interfere, especially when, as in the pre- 
sent case, there is nothing coming to the ordinary creditors. But 
as this syndic is himself one of the creditors whose mortgage is 
affected, he may perhaps be coi sidered as litigating before this 
court in his own right, although in strictness he should have ex- 
pressly averred his intention to do so. 


The only point made by the appellant, is that the case should be 
remanded, because it had been improperly set for trial on the 
court docket, when a jury had been called for by the defendants. 
The record shows that the case came on for trial before the court, 
on the 21st of April, 1840, that it was tried ex parte, and that the 
judge took it that day under consideration; that on the 18th of 
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May, the parties, by their counsel, waived the trial by jury; and 
that the judgment of the court was pronounced on the 3d of June 
following, and an appeal taken on the 20th of the same month. 
No effort appears to have been made below to obtain a new trial, 
on the ground of any error or surprise, or of the ex parte hearing 
of the cause. We are not to believe that the consent to waive the 
jury, was entered into in entire ignorance of the proceedings had in 
the matter up to that time. Suitors are bound to notice the steps 
taken in their causes, as after issue joined they are presumed to be 
always in court attending to their business, either in person or 
through their counsel. In the absence of any affidavit to the con- 
trary, this waiver of the jury appears to us to have been intended 
to cure the irregularity with which the case had been set for trial, 
the plaintiff being willing to take his chance before the court, who 
had the case under advisement, rather than undergo the delay 
which must have attended the reinstatement of the case on the 
jury docket, where it had been placed at the prayer of the de- 


fendants. 
Judgment affirmed. 


| 


Wiruiam M. Beat v. C. P. ALEXANDER. 


Property attached is not represented by the bond given for its release; nor can the 
question of ownership be examined after it has been bonded. 

A rule against the sureties in a bond for the release of property attached, to make 
them responsible where the judgment has not been satisfied, is, under the act of 20th 
March, 1839, to be tried summarily and without a jury, unless the defendant alleges 
under oath that the signature is not genuine, or that the judgment has been satisfied. 


‘ 


Nucent, Turpin, and Watt, are appellants from a judgment 
reudered against them by the Commercial Court of New Orleans, 
Watts, J., as sureties of the defendant in an attachment bond. 
Their signature to the bond was not-denied, nor was their any alle- 
gation that the judgment against the defendant had been satisfied. 

Hoffman, for the plaintiff. 

T. Slidell, for the appellants. 
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Martin, J. A number of bales of cotton having been attached 
in this case in the hands of Nugent, Turpin, and Watt, who were 
summoned as garnishees, they bonded them, and judgment was 
afterwards obtained against the defendant. The plaintiff, on exhi- 
biting a writ of fiert facias issued on the judgment, with a return of 
nulla bona, and also the bond taken by the sheriff on releasing the 
cotton, in which the garnishees were sureties for the defendant, ob- 
tained a rule on them to show cause why judgment should not te 
entered against them as sureties on the bond. The sureties, in 
showing cause, referred to the answer which they kad made in this 
case as garnishees, and averred that they were not liable to the 
plaintiff unless the defendant was owner of the cotton attached, 
which they denied. But if the court thought otherwise, they an- 
swered that the net proceeds thereof was only $4992 66, and that 
theyeare entitled to a deduction of $1000, and interest on the plain- 
tiff’s note in their favor. They prayed for a jury. 

In their answer as garnishees they denied that they had in their 
possession any property of the defendant, unless he was the owner 
of two hunered and eight bales of cotton claimed by Chisholm and 
Minter, of Mississippi. 

The court making a deduction of the amount of the plaintiff’s 
note to the sureties, gave judgment against them on the bond for 
$3967 66, and they appealed. Their counsel has drawn our atten- 
tion to a bill of exceptions taken to the opinion of the court, re- 
jecting evidence which they offered to show that the cotton attached 
was not the property of the defendant, but that of Chisholm end 
Minter; and to another bill to the opinion of the court refusing to 
allow atrial by jury. Chisholm and Minter intervened in the origi- 
nal suit, and judgment was given against them simultaneously with 
that against the defendant. From both these judgments appeals 
are now before us. The present appellants were endeavoring to 
bring the question of property in the cotton before the court, in the 
same manner as they might have done if the cotton had not been 
bonded, contrary to the opinion which we have expressed that the 
property attached is not represented by the bond given for its re- 
lease. 18 La., 57. 

The court therefore did not err in rejecting the evidence. 
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Under the act of 1839 the present is a summary case, and the 


trial by jury was properly refused. 
Judgment affirmed. 


Tue First Municiparity or THE City or New Orteans v. THE 


CoMMISSIONERS OF THE GENERAL SINKING Funp, and others. 


The First Municipality has not succeeded to the rights and privileges of the inhabi- 
tants of the old city of New Orleans, nor to those of the corporation created.by the 
act of the 17th of February, 1805, and the acts supplementary thereto. ‘It is the 
creature of the act of the 8th of March, 1836; and to it, and the acts “— 
it, we must look for its powers, and rights. 

The corporation of the city of New Orleans, which existed previously to Mareh, 
1836, is ina state of liquidation, and is represented in all things relating to its set- 
tlement and rights by the Mayor and the Commissioners of the Sinking Fund. The 
real property which belonged to it at thé time of its dissolution, belongs to the Mu- 
nicipality in which it is situated. 


Action before the Parish Court of New Orleans, by the First 
Municipality, against the Commissioners of the General Sinking 
Fund, and the Second and Third Municipalities of the city of New 
Orleans. The petition prays that the proceeds of the sale of cer- 
tain lots, situated between Ursuline, Levée, and Garrison or Bar- 
tack streets, and the public road, and between Custom House, 
Levée, and Bienville streets, and the public road, originally forming 


a part of the public quays, extending along the front of the city be-. 


tween the first row of houses and the river Mississippi, which by 
an act of the Legislature of the 11th of March, 1836, were directed 
to form a part of the general sinking fund of the city, and the inte- 
rest to be applied to the payment of the debts of the former corpo- 
ration, may be decreed to belong exclusively to the inhabitants of 
the city proper, or old city of New Qfleans, within the limits 
which it had from its foundation by the French to the time of the 
passage of the act entitled an act to incorporate the city of New 
Orleans (17 Feb., 1805,)} and that the petitioners may be declared 
to be entitled to the interest which has accrued on the same. The 
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petition further prays that the property which before the cession of 
Louisiana to the United States, belonged to the city of New Or- 
leans, as commons, may also be decreed to be the exclusive proper- 
ty of the petitioners; and that a piece of ground between New 
Levée, Common, Tchapitoulas, and Canal streets, with the alluvion 
in front thereof, and another between Tchapitoulas, Common, Ma- 
gazine, and Canal streets, both of which by the act dividing the 
city into Municipalities had been arbitrarily given to the Second 


‘Municipality ; and the proceeds of the sales made by the former 


corporation of New Orleans of certain lots between Common and 
Canal streets, and the rents which may have accrued thereon since 
the division of the city into Municipalities, may in like manner be 
declared to be the property of the inhabitants of the old city of New 
Orleans ; the two pieces of ground just mentioned, and the lots sold 
between Common and Canal streets, having formed part of the 
commons, which prior to and at the treaty of cession, belonged to 
the city of New Orleans as it then existed. 

The defendants severed i in their answers,,setting up various de- 
fences. 

The judge of the Parish Court, after recapitulating the’facts of 
the case, pronounced the following judgment : 

‘‘ After a great deal of argument by the contending parties, and 
after reflecting maturely on the whole, as well as upon the evidence, 
I feel satisfied : : 

‘© 1. That the grounds either in kind, or represented by their 
proceeds, which are claimed in this suit from the Second Munici- 
pality, were part of the commons given or granted to the city of 
New Orleans by its founder. 

‘¢ 2. That the grounds, the proceeds of which are claimed from 
the sinking fund, were likewise part of the quays and commons 
thus granted. - 

**3. That the former city of New Orleans, as it was os 
established, was the exclusive owner and proprietor of all the said 
commons and quays. 

«4, That after receiving them as grants or gifts, the said city of 
New Orleans could not he legally deprived thereof, either by the 
prince who granted them, or by any of the governments: which have 
succeeded to that prince. 
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‘5. That any law by which the city of New Orleans, as origi- 
nally created, should be deprived, without indemnity, of any of the 
commons granted to it by its founders, would be in derogation of 
the constitutional principles that no one can be deprived of his pro- 
perty without a proper indemnification, and that no law ought to be 
passed impairing the obligation of contracts. 

‘““If therefore the city of New Orleans, I mean the city as origi- 
~ nally founded under the French crown, and to which the commons 
and quays in question were given, were the plaintiffs in the pre- 
sent case, I should at once say they must recover those commons 
‘or quays; and that any law by which they may have been deprived 
of them was unconstitutional, and as such null and void. 


‘But who is it that sets up the claim to be the old original 
city of New Orleans? Iam answered by the plaintiffs, ‘ the First 
Municipality.’ Is it really so? : : 

‘“¢ What is the First Municipality? It is one of the three corpo- 
rations, created by the act of March 8th, 4836. It is one of the 
three parts into whith the former corporation of New Orleans, 
created by the act of 1805, was divided. As a corporation, it has 
no other rights nor powers than those given to it by the act of March 
8th, 1836. It is the creature of the Legislature. It represents only 
that territory which the Legislature declared it should represent. 
No where do we find that the First Municipality is substituted to, or 
intrusted with, the right8 of the original city of New Orleans. 

‘Even in point of extent or territory, the First Municipality is 
not the same thing as the original city of New Orleans. On each 
side, up and down the river, it has less extent; for on the upper 
side it extends only to the middle of Canal street, whereas the 
original city with its commons went as far up as the Jesuits’ planta- 
tion, now the upper side of Common street; on the lower side it 
extends only to the middle of Esplanade street, whereas the ori- 
ginal city extended with its commons beyond the lower side of Es- 
planade street, as far down as the neighboring plantations. Again, 
in the rear, the First Municipality extends to, and includes the set- 
tlement of the bayou St. John, whereas the original city of New 
Orleans, with its commons, did not by far extend so much in the 
rear. 

‘¢ Thus it appears that the Second Municipality on the upper side, 
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E the Third Municipality on the lower side, include, by the act 

Which incorporates them, parts of the original city of New Orleans. 
The First Municipality, it is true, includes a much more considera- 
ble “portion of the original city of New Orleans, than either the 
Second or Third Municipalities, but for all that, J cannot conceive 
how it can pretend to be the original city itself. 

‘‘ The present action is, or at least partakes much of the character 
of a petitory action. In such an action, the plaintiff must succeed 
upon the strength of his own title, and not on the weakness of, his 
adversary’s. 

‘If the First Municipality cannot, as I conceive, be considered 
as standing in the shoes ‘of the original city of New Orleans, it 
cannot, in my opinion, be sustained when it revendicates the 

ounds, or the proceeds of grounds lying within the Second Mu- 
Ricipality, although the same belonged to the original city of New 
Orleans. 

‘* With regard to the claim of the First Municipality against the 
Sinking Fund, the question appears to me s@mewhat different. 


*« By the act of the 8th of March, 1836, dividing the former cor- 
poration of New Orleans into three distinct municipalities, it is 
provided, sec. 15, ‘that all the real property, of whatever kind or 
description, and the reyenues arising therefrom, now vested in the 
Mayor, Aldermen, and Inhabitants of New Orleans, shall be vested 
in the respective municipalities in which the same is situated.’ The 
lots of ground, the proceeds of which are claimed by the plaintiffs 
from the Sinking Fund, are all situated in the First Municipality, 
therefore, according to the provision just recited, the said lots of 
ground were vested in the First Municipality. But at the tite the 
law was passed, those lots of ground being the object of a suit be- 
tween the United States and the corporation of New Orleans, were 
sold by consent of all parties concerned ; the rights of the parties 
to be exercised on the proceeds, instead of onthe property itself; 
in other words, the proceeds representing the property. These 
proceeds were deposited in court, when by the act of March 11th, 
1836, it was provided: ; 

“*¢Sxzc. 1. That in addition to the stock and other funds desig- 
nated by the fifteenth section of the act to which this is a supple- 
ment; (the act of March 8th, 1836,) to form a sinking fund for the 
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payment of the debts of the city, as set forth and described in the 
said section, the monies arising from the sale of the lots in fron 
the city proper, comprised between Canal and Esplanade streets, 
and the front street of the city and the river, and which lots have 
been sold pending the litigation relative to the title thereto between 
the United States and the Mayor, Aldermen, and Inhabitants of the 
city of New Orleans, and which proceeds now remain deposited in 
the District Court of the United States for the Eastern District of 
Louisiana, the net amount thereof, deducting all costs and charges, 
shall, in case of judgment being rendered against the title of the 
United States thereto, be and form a part of said sinking fund, and 
the interest thereof be applied in the same manner as the other 
funds of said sinking fund, for the payment of said debt.’ 





‘‘ Since the act last recited; the judgment contemplated has beer 
rendered against the title of the United States, and the money 
arising from the sale of the lots in question have been delivered to 
the Sinking Fund, and the capital and interests of those moneys 
are now claimed by,ghe plaintiffs. 

‘‘ Here the question arises whether that provision of the first sec- 
tion of the act of March 11th, 1836, is constitutional? 

‘‘In the first instance, I understand that section as not depriving 
the First Municipality of the property in the proceeds of the lots in 
question, but merely as disposing of the inte¥est to be yielded by the 
said proceeds until the debts of the old corporation of New Orleans 
are settled and paid. 

‘‘ Tt is always a delicate task for any court, and especially for a 
court of original jurisdiction, to decide upon the constitutionality of 
a law. No judge, I consider, ought to lose sight of those wise 
principles laid down by the Supreme Court of the United States, a 
tribunal which from its institution we ought especially to look to, in 
questions of constitutional law, that the presumption must always 
be in favor of the validity of the laws, if the contrary is not clearly 
established ; and that in order to declare a law unconstitutional, the 
opposition between the constitution and the law must be clear and 





plain, or to use the emphatic words of the great judge who so long 
presided over that court (Judge Marshall), ‘the opposition between 
the constitution and the law should be such, that the judge feels a 
clear and strong conviction of their incompatibility with each other.’ 
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‘¢ Upon these wise principles, I would not feel myself authorized 
“to declare the legal provision above quoted uncons:itutional. 


“The Legislature, when dividing the old corporation of New 
Orleans into three municipalities, wére in duty bound to secure to 
the creditors of the former the payment of their debts, for which 
the three municipalities were bound, and probably bound in solido. 
By.the act of division, (act of March 8:h, 1836,) the Sinking Fund 
was created, for the purpose of settling the concerns of the old cor- 
poration. That Sinking Fund was to consist of a certain amount to 
be paid yearly, and in a.fixed proportion by each of the municipa- 
lities, of the bank and other stocks belonging to the corporation at 
the date of the law, of all moneys, notes, credits, and accounts in 
the possession of the corporation at the same date, and of the por- 

_stion of paving due by individuals to the corporation. To these 

* means, as we, have seen before, the act of March 11th, 1836, added 
the interest of the proceeds of the lots decreed to belong to the cor- 
poration. 

“At the time that the act just mentioned qyas passed it was by 
many considered as favorable to the First Municipality, inasmuch 
as it put at rest any supposed claim that the state might have to 
the lots, or the proceeds in question. Whether the act was passed 
with this intention of not, it is immaterial to enquire in this case; 
but we may, on reflecting upon the state of things at the time of the 
division of the city into three municipalities, conceive the motives 
Which actuated the Legislature in applying the interest in question 
to the payment of the debts of the former corporation. Had the 
suit between the United States and the corporation, as might have 
been the case, been decided before the passage of the acts of March 
Sth and 11th, 1836, the proceeds of the lots would have been paid 
into the treasury of the corporation, and probably have been ap- 
plied to the payment of i's debts; in which case it will not be said, 
that the First Municipali.y would have had a claim for the amount 
after the division. Besides, the Legislature may well have consi- 
dered that as the First Municipality was, by the act of division, re- 
coznized as the sole owners of the town-house, the city jail; the 
market, and other places established and paid for by the former 
corporation with the common funds, whilst the other municipali- 
ties did not receive equivalents, it was a good reason to require 
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from the First Municipality an additional contribution towards 
the fund destined to pay the debts of the old corporation, and have 
designated the interests above mentioned as such additional contri- 
bution. 

‘** Such a provision, I am not prepared to consider as unconstitu- 
tional, or exceeding the powers of the Legislature. 

‘* Entertaining the opinion just expressed, I cannot say that the 
plaintiffs must succeed in their demand against the Sinking Fund, 
which includes the capital and interests of the proceeds of the lots 
in question. They cannot now recover the capital, because the 
debts of the corporation are not shown to have been paid. They 
cannot recover the interest, because that interest is to go to the 
payment of those debts. 

‘But whilst denying the sight on the part of the First Munici- 
pality to recover in this action, and at the present time, the eapital 
of these proceeds, having acknowledged their right to claim them 
hereafter, and thinking that as owners of that capital, they have an 
interest and a right to, protect and preserve it, this court is bound to 
reserve to them that right. 

‘It is therefore ordered that the plaintiffs’ demand against the 
several defendants be dismissed with costs, reserving, however, to 
the said plaintiffs, all their rights to recover, in due time, the capital 
of the proceeds of the lots, awarded to the’city of New Orleans, 
in the suit of the United States against the said city, and in the 
meantime to recur to all Jegal means and measures to preserve saitl 
capital, and prevent its being alienated, or spent by the Sinking 
Fund.” 

The plaintiffs appealed. 

Mazureau, for the appellants. | 

Canon, for the Commissioners of the Sinking Fund, and the 
Third Municipality. 

Rawle, Grymes, and C. M. Conrad, for the Second Munici- 
pality. 

Gartanp, J. The plaintiffs allege that at the foundation of the city 
of New Orleans, by the King of France, certain spaces of ground 
were left vacant in front of said city, from its upper to its lower li- 
mits, for the use of the inhabitants, under the name of quays, which 
as such, had always been used and possessed as a common property 
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previous to the cession of Louisiana to the United States, and 
since. That in the year 1825, the inhabitants, under the adminis- 
tration of a ‘corporation known by the name of the Mayor, 
Aldermen, and Inhabitants of the city of New Orleans, were in 
possession of the said quays, when a resolution was passed for the 
purpose of'selling in lots, parts of said quays, which were in- 
cluded between Ursuline, Levée, and. Barrack streets, and the 
public road, and also between Custom House, Levée, and Bienville 
streets, and the public road. That the United States instituted 
proceedings against the said corporation to prevent said sale, 
claiming the said spaces of ground as a portion of the publie¢ do- 
main, acquired by the treaty of cession; which claim, the corpo- 
ration resisted, and asserted the claims of the aforesaid inhabitants 
to said pieces of land, as acommon property. That during the 
pendency of said suit, the parties entered into an agreement to sell 
the property at public auction, the proceeds to remain deposited in 
court, subject to the final decision of the case; in conformity with 
which agreement, the said pieces of ground were sold in lots, and 
the net proceeds amounted to $954,797 76, and afterwards, the 
said suit, as it is alleged, was decided in favor of the present pe- 
titioners, and the property declared to belong to them. 


The petition further represents, that subsequent to said judgment 
and final decree, the”proceeds of the sale being still deposited in 
the District Court of the United States, an act was passed by the 
Begislature of this state, on the 8th of March, 1836, by which the 
city of New Orleans was divided into three separate Municipalities, 
the first of which, now plaintiffs, is composed of the city of New 
Orleans proper, within the limits, above and below, that it had at the 
time it was first established, with the exception of certain parts of 
its commons on the upper side. That by the 15th section of said 
act, a Sinking Fund was created, for the purpose of paying the 
debts of the former corporation, which was placed under the con- 
trol of certain Commissioners, and that by a subsequent act 
approved March 11th, 1836, supplementary to the foregoing, the 
moneys arising from the sale aforesaid were made to form a part of 
said fund, and the interest thereof directed to be applied in the 
same manner as other money and _ property composing said fund, 
to the payment of the debts of the former corporation. 
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It is alleged, that by virtue of the aforesaid provisions, the Com- 
missioners of the Sinking Fund have taken possession of | the 
proceeds of the aforesaid sale, to the amount of $954,797 76, to 
the great detriment and prejudice of the inhabitants of the First 
Municipality, to whom the said sum belongs, and from whom it is 
detained unjustly, and by an arbitrary use or abuse of power, 
there being no more right to take the proceeds than to take the 
land itself, if it had not been sold; and that the said Commis- 
sioners of the Siaking Fund, and the Second and Third Munici- 
palities claim to hold said proceeds or sum of money, for the 
objects specified in the aforesaid acts of the Legislature, and refuse 
to deliver or pay over the same to the plaintiffs, who aver a con- 
stant willingness and ability to provide for their just portion of the 
debts of the former corporation. It is therefore prayed that the 
Commissioners aforesaid, and the Second and Third Municipalities 
be cited; that it be ordered and decreed that the proceeds of the 
sale of the aforesaid lots, ‘be considered as belonging exclusively 
to the inhabitants of the city proper, to wit, the old city of New 
Orleans, within the limits which it had from the moment of its 
foundation by the French, above as well as below, to the time 
when the act entitled an act to incorporate thé city of New Orleans. 
was passed, and that as such, the said proceeds be accounted for, 
capital and interest, and the whole delivered over to your pe- 
tilioners.’ 

The petition then proceeds to ask that the property which, 
previous to the cession of Louisiana, belonged ‘to the then city 
of New Orleans, as commons, may also be decreed to be the ex- 
clusive property of the inhabitants thereof.’ It then proceeds to 
allege, that in creating the three municipalities, a portion of the 
commons belonging to the old city was arbitrarily included in the 
Second Municipality, and prays that a piece of ground bounded 
by Canal, Magazine, Common and Tchapitoulas streets, and 
another piece, bounded by Common, New Levée, Canal and 
Tchapitoulas streets, may be decreed to be the property of th 
' inhabitants of the old city of New Orleans; and that if the said 
pieces of ground have been sold, that the proceeds Be paid to the 
First Municipality; and that it be adjudged to have the full, free, 
and exclusive right of enjoying and disposing of the same; and 
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that said Municipality be put in possession, any act of the Legis- 
lature to the contrary notwithstanding. 

The Commissioners of the Sinking Fund, after pleading several 
dilatory exceptions which were overruled, answered by denying 
the capacity of the plaintiffs to sue in the manner and form set 
forth. They deny generally the allegations in the petition; they 
further say, that in consequence of payments made by them, out 
of the funds received, only a small balance is in their hands, and 
that the whole fund will be exhausted when the debts of the former 
corporation are paid. P 

The Second Municipality, in its answer, denies generally the 
allegations of the petition, and then proceeds to admit that the 
pieces of ground mentioned, formerly belonged to the city of New 
Orleans, and were sold, and the proceeds deposited as before 
stated. They further admit the division of the former incor- 
porated limits of the city of New Orleans into three municipalities, 
the alterations and amendments made to the charter by the acts 
of the Legislature, passed in March, 1836, the creation of a Sink- 
ing Fund for extinguishing the debts of the former corporation, 
and that the Commissioners of said fund have received the pro- 
ceeds of the lots sold, amounting to $954,797 76, for the purposes 
mentioned in the afogesaid acts of the Legislature, and that they 
hold the same to be administered under the said acts. It is further 
admitted by the Second Municipality, that by the aforesaid acts of 
the Legislature, the real estate which belonged to the former cor- 
poration was divided between the three municipalities, by assign- 
ing and giving to each, the portion situated within their respective 
limits, whereby the pieces of ground now claimed, situated within 
their limits, are their exclusive property. Itis further averred, that 
said acts were a just and proper exercise of Legislative authority, 
for the purpose of providing for the payment of the debts of the 
old corporation, and making a distribution of the property. 

' The Third Municipality denies the right of the plaintiffs to sue, 
of recover on the allegations contained in the petition, and pleads 
a general denial. ; 

“On the ffial, the plaintiffs offered in evidence, a copy of the 
original plan of the city of New Orleans, made by De Pauger, 
representing"its squares, streets, quays, and commons, in the year 
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1724, which shows that the lowest squares were those between 
Hospital and Barrack streets, and the uppermost, those between 
Bienville and Custom House streets; the latter street is not repre- 
sented at all, nor were any lots laid out above it, nor any back of 
Rampart street. ‘The partition of the plantation of the Jesuits was 
also shown, to prove that the commons of the city extended to their 
lower boundary; also the records of the suits with the United 
States, showing the judgments of the Supreme and Circuit Courts 
of the United States, in relation to the property, its sale under dif- 
ferent orders of court, and the payment of the proceeds, first by 
the clerk of the District Court of the United States, to the treasurer 
of the old corporation, and then by him to the comptroller of the 
Sinking Fund. 

Upon a full examination of the case, the parish judge dismissed 
the action, reserving to the Municipality all their rights to recover 
in due time from the Sinking Fund, the proceeds of the lots 
awarded to the city of New Orleans by thé judgment rendered 
in the Supreme Court of the United States, in the suit between 
the city and the United States; also reserving to said Municipality 
all legal means to preserve the amount, and to prevent its being 
improperly alienated or spent by the Commissioners of the Sinking 
Fund. From this judgment the plaintiffs have appealed. 


In the argument of this case by the counsel for the plaintiffs, 
we had many authorities exhibited to show what were the rights 
and privileges of the inhabitants of towns and cities in France and 
Spain, and their colonies; and it was contended throughout that 
the quays and commons belonged to them, and consequently, that 
the inhabitants of the old city of New Orleans had an exclusive 
property in those in front of and around it. What may have been 
the rights of the inhabitants of the city of New Orleans under the 
French and Spafish governments, it is not now necessary to 
inquire. The radical error in this case consists, as is well stated 
by the parish judge, in the First Municipality supposing itself in- 
vested with the rights of those inhabitants, or that it has succeeded. 
to the powers, rights, and privileges of the corporation created by 
the act of the 17th of February, 1805, and the various acts sup- 
plementary and amendatory thereof. This Municipality is the 
creature of the act of March the 8th, 1836; to it we must look for 
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its powers, rights, and authority; and it is a great mistake to sup- 
pose, because we may sometimes have to look into previous acts 
of the Legislature, to which the act of 1836 may refer, to ascer- 
tain its powers, that it is the residuary legatee and depositary of 
the powers and rights of the corporation that existed previous to 
March, 1836, and which, for some purposes, and in a*somewhat 
different form still exists. That corporation is now in a state of 
liquidation, and as we have held in 13 La. 344, and 15 La. I8, is 
represented by the Mayor and Commissioners of the Sinking 
Fund, in all things appertaining to its settlement and rights; whilst 
the real property which belonged to it at the time of its division 
into Municipalities, belongs to the Municipality in which it is si- 
tuated. 1 Bullard & Curry’s Dig. 123. Nos. 108, 109. Ib. 125. 
No. 119. Each Municipality represents and acts, within and for 
the territorial limits fixed by the Legislature; but we no where 
find that the First is Substituted for, or entrusted with the rights of 
the original city or former corporation. 


The parish judge was correct in considering this as in some 
degree a petitory action, in which the plaintiff must recover upon 
the strength of his own title, and not by the weakness of his adver- 
sary’s. As against the Second Municipality the action is essen- 
tially petitory; the judge therefore properly concludes, as the plain- 
tiff does not stand in the place of the original city of New Orleans, 
that no action can be maintained by it against that defendant for 
the land claimed, or for the proceeds,.it being situated in that 
Municipality, and ‘in fact belonging to it under the act of the Legis- 
lature of March 8, 1836. 

- Another material error into which the counsel for the plaintiffs 
has fallen, is in supposing that the First Municipality is vested 
with the title which the inhabitants of the original city had to the 
lands in question, or to their proceeds, admitting (which we are not 
ready to do,) that they had a title such as is set up. Suppose that 
these inhabitants could themselves recover, the benefit would not 
- accrue to the plaintiffs by virtue of their corporate powers, but be 
for themselves; and let us suppose further, that the Municipality 
could recover, the judgment would enure to the benefit of all 
within its limits, and they are now much more extensive in one 
direction, and more contracted in another, than the original limits 
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were, according to the allegations in the petition, so that all in 
whom the title was, or is, could not be benefited, and many in 
whom it is not, would profit by it. 

Against the Third Municipality, the plaintiffs. present no claim 
except so far as it is interested in the Sinking Fund, which brings 
us to a brief consideration of the demand on it. 

The plaintiff’s ‘counsel complains loudly of the injustice and 
oppression practised by the Legislature, in directing the proceeds 
of-the lots sold under the orders of the District Court of the United 
States, to be paid over to the Commissioners of the Sinking Fund, 
and the interest to be applied in the same manner as the other 
money in said fund, to the payment of the debts of the city or old 
corporation. Whether the different Municipalities have contri- 
buted to that fund in an equal ratio, is not in evidence; but the 
Legislature in creating these new municipal corporations had a 
right to dictate the terms on which they should exist, if they did 
not violate section 23 of the 6th article of the constitution. But 
for the acts of the 8th and 11th of March, 1836, it would be a 
serious question whether the old corporation had any right to the 
proceeds of the lots in question, or to any of the land or squares in 
controversy ; and it may be further questioned whether the state 
has done more by the Ist section of the act of March 11, 1836, 
(1 Bullard & Curry’s Dig. 129, No. 132,) than to grant the use of 
the moneys, arising from the sale of the lots mentioned, to the 
Sinking Fund, for the purpose of producing an interest to be ap- 
plied to the payment of, the debts of the city. 

The Supreme Court of the United States, in the case in 10 
Peters, 737, abstains from deciding any thing as to the rights of 
the state and the city to the pieces of ground in controversy. They 
say the United States have no claim to it; but they do not decide 
who has. The judgment of the District Court was only reversed, 
and no confirmation of the claim ofthe corporation is contained in 
the judgment; so that the rights of the state may not be precluded, 
unless the two acts of March, 1836, have ceded them. 


As it is probable that the First Municipality has an interest in 
the portion of the Sinking Fund under consideration, we see no 
serious objection to reserving to them the rights allowed by the 
court below, but we concur with the learned judge that this suit 
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cannot now be maintained against the Commissioners to recover 


the sum claimed. 
Judgment affirmed. 


Henry Bonnasex v. Ursin Bovrieny, Sheriff. 


Under the general issue, the defendant may show any fact tending to prove that he is 
not indebted to the plaintiff, as alleged in the petition. 

In actions against officers for neglects, the redress in damages should always be pro- 
portioned to the injury really sustained. It would be unjust in such cases to place 
the plaintiff, at the expense of the defendant, in a better condition than he would 
have been had no such neglect occurred, 


* 


Appeat from the Parish Court of New Orleans, Maurian, J. 

Grivot, for the appellant, submitted the case without argument. 
No counsel appeared for the appellee. 

‘Morpuy, J. This action is brought against the sheriff and keeper 
of the public jail of New Orleans, for having set at liberty a debtor, 
who had been held to bail at the suit of the plaintiff, and was de- 
tained on a charge of fraud under the act of 1840, to abolish im- 
prisonment for debt. After setting forth the indebtedness of the 
said debtor, one Joshua J. Hall, the petition avers that at the time 
the plaiutiff’s writ of arrest was executed, to wit, on the 9th of 
May, 1840, the said Hall was already in the custody of defendant 
under various writs of bail issued against him. That-on the 14th 
of the same month, it appearing that no board had been paid by 
any of the creditors who had caused him to be arrested, the defen- 
dant wrote a letter to the petitioner, informing him that no jail fees 
had been paid since the 10th of May, and advising him that if they 
were not regularly paid, he would release the said Hall. That 
thereupon the plaintiff immediately sent and paid to the said Bou- 
ligny $3 50, for the jail fees of said Hall for the week commencing 
on Sunday, the 10th of May, 1840; and that every week thereafter 
he paid his jail fees punctually. That on the 26th of December, 
1840, that day being a Saturday, plaintiff sent his clerk, as. usual, 
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to pay the weekly allowance, or jail fees, for the said J.J. Hall, 
when he was informed that his said debtor had been set at large by 
the said sheriff, on the ground that no jail fees had been paid, when 
in fact they had been paid in advance for the previous week, which 
ended only on the 26th of December, at twelve o’clock at night. 
The petition further avers that by this act of the sheriff, the said 
J. J. Hall has absconded, and that the plaintiff has been deprived 
of all the resources, rights, and privileges which are granted to him 
by law on the person of his debtor, and that the defendant, by thus 
setting the said Hall at liberty illegally and without authority, when 
his jail fees were paid, has rendered himself liable to pay the 
amount of his claim against the said Hall, amounting to $2862 89, 
with interest and costs, and $115 50, the amount of jail fees paid to 
said Bouligny from the 10th of May to the 26th of December, 
1840. The defendant pleaded the general issue. 


The case was tried by a jury, who found in favor of the defen- 
dant. Judgment having been entered upon this verdict, notwith- 
standing a motion to set it aside as contrary to the law and evidence 
of the case, the plaintiff appealed. 

We find in the record, which has been submitted to us without 
argument, a bill of exceptions to the opinion of the judge below, 
who admitted evidence to prove the insolvency of J. J. Hall. This 
evidence had been objected to on the ground that no such defence 
had been set up in the answer, which contained only a general de- 
nial; and that it should have been pleaded specially. The judge, 
in our opinion, decided correctly. Under the general issue, the de- 
fendant had the right to show any fact tending to prove that he was 
not indebted to the plaintiff as set forth in the petition; but it ap- 
pears, moreover, from the bill of exceptions, that the evidence was 
admitted only after an offer had been made by defendant’s counsel 
to continue the case, so that if plaintiff were taken by surprise he 
might have a chance of procuring evidence to show the solvency of 
Hall. 

The receipts of the sheriff, produced on the trial, show that the 
plaintiff paid in advance, as required by law, the jail fees for the 
keeping of his debtor on the Saturday of every week, from the 
10th of May, 1840, up to the 13th of November, from which time 
he began to pay the fees on the Friday of every week; and the last _ 
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receipt mentions expressly that it is given for the week ending at 
twelve o’clock on the night of the 25th of December, 1840. This 
change in the time of paying the fees, which was the act of the plain- 
tiff, might have misled the defendant or his officers. The weekly 
allowance not having been paid as usual on that Friday, the debtor 
was set at liberty on the following day between the hours of ten and 
eleven o’clock. The record shows, moreover, that the said Hall 
was utterly insolvent, that he had failed shortly before, and that 
various executions issued against him in the fall of 1840, were re- 
turned, ‘ no property found.’ 

Under these facts the jury had two questions to solve, that‘of the 
liability of the defendant, and that of the extent of the injury sus- 
tained by the plaintiff. Their finding is a general and absolute one in 
favor of the defendant. Wecannot ascertain whether it is based on 
their opinion of the non-liability of the defendant, orof the absence of 
any injury to the plaintiff. Be this as it may, wecansee no good 
ground to disturb their verdict. We have held that in cases of this 
kind, the redress in damages should always be proportioned to the 
injury really sustained; and that it would be unjust to put the 
plaintiff, at the expense of the defendant, in a better condition than 
he would have been, had the act complained of not been committed. 
5 Martin, N. S., 122. 17 La., 569. Had J.J. Hall remained in 
the custody of the defendant, and been convicted of the charges of 
fraud preferred against him, the punishment of three years impri- 
sonment, pronounced by the statute, might indeed have been of 
some advantage to the community by deterring others from similar 
practices, but could not in any way have assisted the plaintiff in 
recovering his money. He cannot then be said to have suffered 
any injury in a pecuniary point of view, even if, under the evidence, 
the defendant had clearly made himself liable bythe course he pur- 
sued. 

Judgment affirmed. 
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Joun McDonovcu v. Jean Pierre Fost. 


The maker of a note cannot complain of the want of protest, or that it was illegally 
protested. 

Where the price of a sale is payable in several instalments, for cach of which a sepa- 
rate note has been given, secured by mortgage, the hypothecary action witl lie for 
the whole price, immediately after the maturity of the first note ; but the terms of 
the sale must be, cash for the first instalment, and the balance payable as the sub- 
sequent instalments respectively become due. ‘ ‘ 

An order of seizure and sale is always granted ex parte; no previous notice is re- 
quired... The notice mentioned in art. 735 of the Code of Practice is not required 
to be given before the order of seizure and sale, but before the seizure is made ; the 
object of this notice is, to give the debtor an opportunity of preventing the seizure 
by an application to the Judge. 

Art. 3361 of the Civil Code, sv far as it requires proof of the failure of payment to 
entitle a party to an order of seizure and sale, is repealed by art. 63 of the Code of 
Practice. Where the hypothecated property is in the hands of the debtor, and the 
creditur has, besides his hypothecary right, a title importing a confession of judg- 
ment, he may have the hypothecated property seized immediately, without any proof 
of failure of payment. Art. 63 of the Code of Practice ‘dispenses with the neces- 
sity of putting the mortgagor in mora, before obtaining an order of seizure and 
sale, if such necessity ever existed. 

No other testimony is required to support an order of seizure and sale, than the au- 
thentic act containing the confession of judgment. 

In an act executed before a notary by a party who signs it by his mark, it is not neces- 
sary that it,should appear that it wasread or explainedto him. It will be presumed, 
if he did not read it himself, that it was read to him by the notary. 


Appear from the District Court of the First District, Bucha- 
nan, J.* 

G. Strawbridge, for the plaintiff. 

Hennen, for the appellant. 

Martin, J. The defendant is appellant from an order of seizure 
and sale, and relies upon an assignment of errors apparent on the 
face of the record, as follows: 

1. Because there was no protest of the note alleged to be due ; 
nor could there be a legal protest or demand of that which was not 
yet due. 

2. The second note sued on was not yet due, and the allegation 





* An appeal having been refused in this case, a mandamus was issued to the judge 
commanding him to allow it. See 14 La., 350. 











MeDonough v. Fost. 
of non-payment of it when due, was premature, as well as untrue. 

3. The notice required by art. 735 of the Code of Practice was 
not given to the debtor, before the order was obtained. The. re- 
quiting of such notice is nothing but reasonable, and is in confor- 
mity with ancient practice. 

4..There was no legal proof of ‘failure of pennant? given by the 
plaintiff to obtain this order of seizure and sale, as required by the 
Civil. Code, art. 3361. 

5. The defendant was never _put in default, as required by the 
Civil Code, art. 1905; and the mortgage could not be enforced, 
until the ‘failure of payment,’ and the default of defentony 

6. The order was for the payment of a debt not yet due, and was 
therefore illegal; and the demand of the sheriff of the whole debt, 
interest, and costs, was for more than was due, and was therefore 
dpptessive and unjust. * 

7. It is apparent on the face of the record that the plaintiff was 
not entitled to the whole amount of money, which he claimed ; the 
court is bound to notice it: State v. Bank of Louisiana, 5 La., 

8. * All the testimony adduced on the trial of the case,’ comes 
up with the record, according to the statement and certificate of the 
clerk’ and judge; but it was not sufficient to authorize the pro- 
ceeditigs. 

9. The plaintiff did not adduce any legal evideiice ti to the judge 
below'to show that the defendant assented to the mortgage. For 
the defendant could not write, as the act shows, and only made his 
mark thereto, which was not sufficient ; and no mention is made in 
the act that it was read to defendant; and no party unable to read 
an act is bound by it in consequence of putting a mark to it, unless. 
it appears that the same was read or explained to him. 

I. The defendant and appellant’being the maker of the hote, can- 
not complain that: it was not protested at all, Or that it” was incor- 
"rectly protested. 

Il. When the price ‘of the sale is to be paid by several instal- 
ments, for each of which, a separate note is given, the hypothecary 
action lies for the whole price immediately after the maturity of the 
first note. But the terms of the sale must be. cash for the first 
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instalment, and as to the subsequent ones, payment as they respec- 
tively become payable. 

IlI. The notice mentioned in the Code,f Practice, art. 735, is 
evidently that which the debtor is entitled to before the seizure. 
The order of seizure and sale is always granted ex parte; the law 
does not require*any previous notice. The notice in the part of 
the Code of Practice cited is a posterior one, or at most a simulta- 
neous one. ‘Jn obtaining this order of seizure, it shall suffice to 
give three days notice.’ The notice is not required before the order 
of seizure is obtained, nor before the petition for it is presented ; and 
the @Bject of this notice is that the debtor may prevent the seizure 
by an application to. the judge. For this three days is given him, 
besides a sufficient time, according to the distance between the 
place where the notice is given to him and the residence of the 
judge. 

IV. The Civil Code, art. 3361, so far as it required proof of the 
failure of payment, is repealed by the Code of Practice, art. 63, 
which provides that ‘when the hypothecated property is in the 
hands of the debtor, and where the creditor, besides his hypothe- 
cary right, has against his debtor a title importing a confession of 
judgment, he shall be entitled to have the hypothecated property 
seized immediately,’ id est, without any delay to give notice, and 
without exhibiting legal proof of failure of payment. 

V. The article of the Code of Practice just cited, dispenses with 
the necessity of putting the mortgagor in mora before an order of 
seizure issues, if such necessity ever existed. 

VI. What we have said on the subject of the second error as- 
signed, is a sufficient answer to the sixth. 

VII. So it is to the seventh error. We have been referred to the 
State v. Bank of Louisiana, 5 La., 327;* but we found no such 
case in the volume to which we are referred. 

VILL. No testimony was in our opinion .ecessary to support this 
action. The authentic act containing a confession of judgment 
sufficed. 

IX. Nothing shows the inability of the defendant to read, an 
inability which does not necessarily result from the inability to 





* The case referred to is in 5 Martin, N. S. 327, 
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write ; and this last inability does not always result from ignorance, 
it may be caused by infirmity or accident. The presumption is 
that if the man did not.read the act, the notary would have read it 
or caused it to be read to him. , 

Judgment affirmed. 


. 


Wuirine Vanentine v. Epwarp R. Curistir. © 


The,omission in the body of a-bond, of the name of one who signs.it as a surety, is 


immaterial. 
Bail are not entitled to notice of a fieri facias, or capias ad satisfaciendum, issued 
against their principal. 
Where two persons have signed a joint and several bond as sureties, either may be 
proceeded against without the other. 


Appgat from the Parish Court of New Orleans, Maurian, J. 
The bail bond in this case was joint and several, and was signed by 
the defendant, and Solomon High and James Mooney, as his secu- 
rities. High’s name was not mentioned#a the body ef the bond. 

Micou, for the plaintiff. No-counsel appeared for the appellant. 

Martin, J. Solomon High is appellant from a judgment against 
him as bail of the defendant, who left the state before the judg- 
ment obtained against him could be notified. The court appointed 
High, his curator, to receive notice of the judgment. It was ac- 
cordingly served gn him. A fiert facias issued, which was returned 
nulla bona, and was followed by capias ad satisfaciendum which 
was returned ‘non est inventus;’ and the usual process was 
commenced against the appellant. His counsel has complained of 
the irregularity of the proceeding, as the bail ‘was not bound to 
accept the curatorship of the principal. The record shows that the 
curatorship was not repudiated, and that the service was made on 
him without his objecting thereto. It has been further objected 
that the appellant’s name was not inserted in the body of the bail 
bond; that the execution was not served on him, and that he was 
not notified of the capias; and that his co-surety in the bail bond 
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is not a party to these proceedings. Our attention has been ar- 
tf. “rested by a bill of exceptions to the opinion of the court, overruling 
4 the bail’s opposition to the case being immediately tried, and 
3 requiring it to be set down for a future day, according to the Code 
a of Prac., art. 756, and to the rules of the Parish Court. This 
article provides ‘that ‘the cases, which are to be decided in a sum- 
mary manner, shall not be set down on the ordinary docket of suits, 
but are decided on days fixed for the purpose, and in a speedy 
manner, conformably to such special rules as each court may 
p | establish on this subject.’ It does not appear to us that the court \ 
~ oe erred It is admitted that the case was a summary one, and as we 
. have not been furnished with the rules of the Parish Court, regu- 
lating the trial of such cases, we are unable to say that they were 
violated. On the merits, the court correctly gave a judgment for 
the plaintiff. The appellant placed his name between that of the - 
defendant and that of the other surety in the bail bond. The bail , 
4 is not entitled to any notice of the fiert facias or capias against his 
be tA principal, and either of them may be proceeded against without 
u his co-surety. 
Judgment affirmed. 
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James Martin v. Samuet Wricat. 


One who wishes to probe the conscience of his adversary, must bring himself 
} strictly within the exception established by law to the rule which excludes a party 
: | from testifying in his own case. ; 
4 A party to a suit can only be examined by interrogatories annexed to the petition or 
. answer, unless with his consent. He may object to being verbally examined on 
the trial. 
; Where one of the parties to a suit is called upon to be swoth and examined on 
[ the trial, without any specific interrogatories having been previously propounded 
- to him, he must be considered as called upon as any other witness, and be allowed 
to testify generally. Where: the other party desires to confine his examination to 
certain facts, he must pursue the course pointed out by law for examinations on 
facts and articles, y 


‘ Action before the Commercial Court of New Orleans, Walts, J. 
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There was a verdict and judgment against the plaintiff, and in 
gavor of the defendant on a reconventional demand. . The plaintiff" 
appealed. 

G. B. Duncan, for the plaintiff. No counsel appeared for the 
appellant. 

Morpny, J. A bill of exceptions which we find in the record, 
presents the only question to be determined in this case. On the 
trial below, the defendant was called upon by the plaintiff to 
answer verbal intérrogatories touching certain advances of money, 
alleged to have been made to him in New Orleans by the peti- 
tioner. These interrogatories having been answered without 
objection, the defendant’s counsel proceeded to interrogate him on 
all the other matters in controversy. To this the plaintifl’s counsel 
objected, on the ground that defendant could not be made a 
general witness in his own case, and could only explain the facts 
and circumstances connected with the interrogatories. propounded 
by the plaintiff. The judge overruled the objection, and states as 
the reasons for his opinion, that no formal application was made to 
the court to put any particular interrogatories to the defendant, but 
that plaintiff’s counsel desired that the defendant should be sworn, 
and that it was only after he had been accordingly sworn and in- 
terrogated by the plaintiff, that defen@gnt was examined as a 
general witness by his counsel; that in his opinion, a party may be 
formally interrogated on facts and articles, or sworn as a witness 
on the trial of a case, and that if sworn, he is thereby made a 
general witness. We think that the judge decided correctly, al- 
though we do not believe with him that it is optional with a party 
‘either to put formal interrogatories to the other party, or to have 
him sworn as a witness. To the-general rule which excludes a 
party. from testifying in his own cause, our Legislature has intro- 
duced an exception which authorizes parties to be examined on 
facts and articlgg annexed either to the petition or to the answer in 
the case; and a suitor who wishes to probe the conscience of his 
adversary must bring himself strictly within this exception. It is 
clear that if the defendant had objected to his being verbally ex- . 
amined on the trial,/his objection must have been sustained by the 
court. Code of Prac. arts. 347, 348. 3 La. 241. 4 Ib. 511. 
When the defendant was called upon to be sworn and examined on 
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the trial, without any specific interrogatories being put to him, he 
must have understood that he was desired to testify as any other 
witness in the case, and it was perhaps under this impression that 
he consented to be sworn. Had the plaintiff intended to confine 
his. examination of the defendant to certain facts of his case, he . 
should have pursued the course pointed out to him by law; having 
neglected to do this, and having had the defendant sworn as an 
ordinary witness, we see no good reason why the latter should not 
testify generally, and without restriction in the case, in conformity 
with the oath administered to him. 
On the merits, we find nothing in the record which makes it our 
duty to disturb the verdict of the jury. 
Judgment affirmed. 


| 


Mark Watton v. GeorceE BEAUREGARD. 


Plaintiff was holder of defendant’s note for the purchase of a lot, subsequently sold by 
the latter toa third person, x’ bound himself to pay the note, Plaintiff did not 


intervene in the act of sale ffom the defendant, and expressly declare by signing it 


that he accepted the vendee as his debtor; but he always looked to him as such, re- 
ceived payments from him, sued in his own name on the agreement in the contract 
between him and the defendant, and after obtaining judgment, granted him delay on 
conditions more onerous to defendant than any he had agreed tu: Held, that defendant 
was discharged. 

There cannot be a more formal acceptance of a delegated debtor, than by suing him on 
his obligation. 


Apprat from the Commercial Court of New Orleans, Watts, J. 

Gartanp, J. The defendant being sued on his promissory note, 
dated on the 2d May, 1834, payable five years after date, on which 
a-balance of $1449 58, with interest, appears to be due, answered 
that he is not liable to pay it, because he says the note, with others, 
was given by respondent to the plaintiff, to secure the payment of a 
part of the price of certain lots of ground, situated in the city of 
Lafayette, which he kal purchased of the plaintiff. That the de- 
fendant afterwards sold the same lots to Maurice Canon, who under- 
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took to pay the notes of defendant to plaintiff, and the one sued on 
among the rest. That Canon, having become unable to meet his 


engagements at maturity, the plaintiff, without the knowledge of 


the defendant, made an agreement with him to give him additional 
time to pay, on condition of his paying interest at ten per cent per 
annum on the amount; in consequence of which extension of time, 
the defendant alleges that he is absolved from all liability he ever 
was under to pay the note sued on. 

_ The testimony shows that Walton sold the property to the defen- 
dant in May, 1834, for an amount payable in five years. In March, 
1836, the defendant sold it to Canon for $33,000, who paid $14,000 
in cash, and agreed to pay the plaintiff the notes he held, amount- 
ing to about $19,000. Canon made various payments on the notes. 
The last became due on the 5th of May, 1839; two days after- 
wards Walton sued him, and he confessed judgment for the balance 
due, with an understanding that no execution was to issue for 
twelve months, on the condition of his agreeing to pay interest 
at the rate of ten per cent perannum. On the 16th of July, 1839, 
Canon made a cession of his property, and on the 21st of March, 
1840, the property was sold, leaving still due the balance claimed. 
It was proved that in 1836 or 1837, the property would have 
sold for more than $20,000, but there iso evidence of a decline 
of price from May, 1839, to March, 1840. It was further shown 
that the defendant left the state in 1836, and that he did not return 
until the latter part of 1839, or the commencement of 1840, and 
that he had no knowledge of any of these arrangements. 


A judgment was rendered in favor of the plaintiff, from which 
the defendant has appealed. 

We are of opinion that the district judge erred in giving this 
judgment. From the evidence in the case it is certain that Walton 
knew that by the act of sale from the defendant to Canon, a new 
debtor had been delegated, who had obliged himself to pay the debt 
now sued for. Soon after this contract was made, the defendant 
left the state, and was absent for three years; the plaintiff took no 
legal measures against him, but always looked to Canon, and 
treated with him as his debtor. From him he received large pay- 
ments, and finally sued him, and recovered judgment in his own 
name on the promise and agreement to pay contained in the con- 
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tract between the defendant and Canon, stipulated new conditions 
for delay, and made the contract more onerous to Canon, than he 
had previously agreed that it should be. It is true, that in the act 
of sale from the defendant to Canon, the plaintiff did not intervene, 
and expressly declare, by signing the act, that he accepted Canon 
as his debtor ; but his subsequent conduct shows that he-so consi. 
dered him, particularly when he instituted a suit to recover the debt 
of him. We know of no more formal acceptance of a delegated 
debtor, than commencing a suit against him to enforce the execution 
of the obligation he has undertaken towards the creditor. We 
think the case comes within the true intent of articles 2188, 
_ 2189 of the Code, and of the case in 9 La., 216. 


If it were the intention of the plaintiff not to discharge the de- 
fendant from all liability, he should in treating with Canon, have so 
acted as not to have made him his debtor, nor to have made the 
contract more onerous on him. 


The judgment of the District Court is therefore reversed ; and it 
is further ordered that a judgment be entered for the defendant, with 


costs in both courts. 


Wharton, for the plaintiff. 
Durant, for the appellant. 


Heman Swirt and others v. Matrutas Hare and another. 


Instructions to an agent to invest the proceeds of a bill in a particular way, is an ex- 
press aud special authority to endorse the bill in the name of the principal, such as 
is required by art. 2966 of the Civil Code; for the investment could not be made 
without such endorsement, whether money were to be procured by the sale of the 
bill, or the bill itself were to be given in payment for the articles in which the in- 
vestinent was to be made. 


. 


Action before the Commercial Court of New Orleans, Watts, J. 
L. C. Duncan, for the plaintiffs. 
Roselius, for the appellants. 
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Martin J. The defendants are appellants from a judgment, by 
which the plaintiffs have recovered the amount of a bill of ex- 
change dfawn to the order of the former, and endorsed to the latter 
by the clerk of the defendants; and the sole question which the 
case presents for our solution is, whether the clerk was _ sufficiently 
authorized by his employers to endorse the bill? One of the de- 
fendants, being about to depart from New Orleans, informed 
McDonnell that a remittance would be soon made by his partner, 
the other defendant, who was then in Georgia ; that when it arrived 
he wished it to be invested in merchandize which he described ; 
and requested him to call from time to time during his absence at 
the store of the firm, to see that all was going right, and on the 
arrival of the remittance, to assist the clerk in making the pur- 
chases. He also requested Bryan to afford assistance to the clerk. 
Soon after, the clerk, on receiving a letter from the partner in 
Georgia, opened it, and carried the bill of exchange which it en- 
closed to the store of Bryan, and he being out, left it with his 
(Bryan’s) partner, telling him that he wished to have it discounted, 
to purchase from Bryan’s firm the merchandize he was directed to 
procure. Bryan, on his return, attempted to sell the bill, and 
offered it to several brokers, who appeared willing to buy it, but 
required him to endorse it, which he @eclined doing; finally the 
plaintiffs bought the bill from a broker, the signature of the defen- 
dant’s firm having been put thereon by the clerk, who soon after 
absconded. The Civil Code, art. 2966, requires the power to en- 
dorse a bill of exchange to be express and special. 

The first judge was of, opinion that the clerk was invested by 
one of the defendants, with the express and special power to invest 
the proceeds of the bill of exchange, which the other defendant 
was to remit from Georgia, in the purckase of merchandize; and 
that this invested him expressly and especially with the power of 
endorsing the bill; for the investment could by no possibility have 
been made without such an endorsement, whether money were pro- 
cured to make the purchase by the sale of the bill, or whether the 
bill were given in payment to a vendor of the merchandize directed 
_to be procured. It does not appear to us that he erred. He who 
authorizes another to do an act, authorizes him to do whatever is 
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necessary to datinn at the proposed end. Cum quid conceditur, 
conceditur et id per quod pervenitur ad illud. 


Judgment gfirned. , 


« Firemen’s [nsurance Company or New Orzeans v. Lewis 
Harper Gitiancnam and others. 


‘Where property offered for sale under execution is mortgaged to secure the payment 
of notes, not yet due, with the accruing interest, the purchaser must retain in his 
hands enough to pay such notes, with interest to the day of sale, not. to the pe- 
riod of the matarity of the notes. 


Grirrirn and Barnes are appellants from a judgment of the 
Commercial Court of New Orleans, Watts, J. 
W.W. King, for the appellants. No counsel appeared for the 


; appellees. 


Gartanp, J. Under a judgment obtained, and execution issued 
thereon by ‘the plaintiffaifigainst the defendants, Griffith & Barnes 
became the purchasers, for $6000 cash, of a lot of ground and the 
improvements thereon, situated in the faubourg Delord. When 
the sheriff offered the property for sale, he read a “certificate from 
the Register of Mortgages, stating that there was a mortgage on 
said property in favor of Louise Delord Burthe, wife of Dominique 
Francois Burthe, for $3600 and interest, prior to that of the plain- 
tiffs; the certificate then says, ‘which last mortgage and reversion 


~ are diminished each to the amount of seven hundred and twenty 


dollars.’ It also appears there are several notes outstanding, which 
are secured by the same mortgage under which the plaintiffs claim, 
and consequently entitled to a concurrent privilege. The debt to 
Burthe will not be due for several years, but bears interest at a rate 


‘not stated. This interest is. consequently secured by the same lien 


as the principal debt. None of the mortgages come up with the 

record ; "it is therefore difficult to understand the transactions from 

the record, orto revise the calculations made ~ the judge of the 
VOL. I. 39 
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Cammerial Court; but as, the parties do. not complain, we take. 
them to be correct, if the principles he decides be so, 

The question for us to decide, is what amount of the purchase 
money Griffith & Barnes are to retain in their hands to meet the 
mortgage in favor of Burthe, that is, whether they shall retain the 
principal and the interest due at the time of the sale, or the prin- 
cipal and interest accruing up to the maturity of the debt. The 
judge below decided the purchasers should retain in their hands 
the amount of Burthe’s debt, and the interest to the day of ia ; 
and we think he. decided correctly. 

The article 679 of the Code of Practice, says the purchaser may. 
retain in his hands ‘ the amount of the privileges and special mort- 
gages to which such property is subject.’ To. what. privileges and, 
morigages. was the property subject at the day of the sale? To 
none other than the principal and the interest then due. It is well - 
known that a mortgage may be extinguished by the creditor acquir- 
ing the property of the thing mortgaged; we will then suppose 
that Burthe had become the purchaser of the premises sold, would 
not every one pronounce a claim on her part to retain in her hands 
the principal of her debt and the unaccrued interest, as approaching 
to.an absurdity? That case would be something stronger than the 
present, yet we see no difference in th ciple. There are some 
cases in which other persons than the ai ate can extinguish the 
mortgage. Suppose one of them as applicable to the mortgage of 
Burthe; we presume that no syndic, or other person acting on such 
an occasion, would give a release for more than the interest actually, 
due. The law and equity of this case seem to us to accord with 
the judgment of the Commercial Court. : 
Judgment affirmed. 
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Frank Perret ahd anothet 0. Kertt and another. 


A compromise régulates only such matters as it clearly appears that the pafties ii: 
= tended it should embrace, and the necessary consequences thereof. 


Appeat ftom the Parish Court of New Orleans, Maurian, J. 
Benjamin and Lockett, for the plaintiffs. 

Eustis, for the appellants. 

Morpruy, J. The petitioners represent that in the month of 


March, 1837, they entered into an agreement with one Edmond 


Courant, acting for Keill & Courant, a commercial partnership 
established at Liverpool, in Great Britain, and fot Francois Courant 
& Co., acommercial partnership established at Havre, -in Franice, 
for the shipment to Europe of a certain quantity of cotton, to be 
sold for the joint account, in equal shares, of the petitioners, Keil 
& Courant, and the said Francois Courant & Co.; and that by the 


’ said agreement the cotton was to be purchased with the proceeds 


of bills of exchange, to be drawn by petitioners on the said Keill & 
Courant, and Francois Courant & Co., and to be by them accepted 
and paid. 

The petitioners further show, that in putsance of said agteement 
cotton was purchased, ang, Wills of exchange were drawn by them 
on said Keill & Courant, and Francois Courant & Co., for the price 
of said cotton, but that the said bills were not accepted by the 
drawees, but on the contrary were dishonored and retarned to New 
Orleans, where petitioners, as drawers, were obliged to take them 
up ata heavy advance on the original amount, for exchange, costs, 
charges, &. 

The petitioners further show, that F. Courant & Co. subsequently 
assigned to the defendants their interest in the adventure, so that 
they and the defendants remained alone interested therein, in the 
proportion of one-third for petitioners, and two-thirds for the said 
Keill & Courant. 

The petitioners further aver, that various disputes and difficulties 
having atisen in the settlement of said joint adventure, an agree- 
iment was finally entered into between the parties at Havré, on the 
18th of October, 1837, that all the clauses and conditions in the 
agréement of Marchi,1837, had been fully complied with, and the part- 
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nership existing between the said Keill & Courant and them for the 
purchase of said cotton had been finally closed and liquidated, with 
the following exception, to wit.: that Keill & Courant had not paid 
and had refused to credit them with the two-thirds of the loss on the 
returned bills of exchange, which had been drawn on the partner- 
ship account, and consequently should be charged to the partner- 
ship ; that the loss on the returned bills of exchange amounted to 
nine thousand seven hundred and forty-four dollars and 58 cents, 
two thirds whereof, to wit. $6496 39, are due to the petitioners, and 
for which they pray judgment against the said Keill & Courant. 
The attorney appointed to represent the defendants, denied all the 
allegations of the petition, except that of their interest in the cotton 
shipments, and the agreement entered into at Havre, which he avers 
has been fulfilled by Keill& Courant. The settlement of the amount 
due to the plaintiffs, having been left open for further proof, by 
agreement of counsel, the court below decided, that in the settle- 
ment to be made between the parties, the plaintiffs should be cre- 
dited with two-thirds of such sum as shall be found to be the 








amount of the loss on the bills returned; and from this judgment — 


the defendants have appealed. 


The only difficulty in this casg.turns on the proper construction to 
be given to the compromise entered into between the parties on the 
18th of October, 1837. It is urged by the appellants’ counsel, that 
all the matters concerning the cotton adventure on joint account 
were embraced by and finally settled in this compromise; and that 
Keill & Courant are thereby exonerated from any claim whatsoever 
on the part of the plaintiffs. The latter, on the other hand, contend 
that the main object of the agreement was to relieve Keill & Cour- 
ant from the damages, for which they would otherwise have been liable 
as drawees, for having suffered bills drawn on them by express 
agreement to return protested; but that it was never intended to dis- 
charge them as partners in the adventure from the obligation of 
bearing their proportion of the loss on.these returned bills, which 
had been drawn by plaintiffs for account of the partnership. As 
sustaining their view or construction of the compromise, the’ appel- 
lants rely chiefly on the second and fifth articles of that instrument. 
The former acknowledges the right of Keill & Courant to let the 
drafts return under protest, and regulates at what rates of exchange. 
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cettain sums due by the defendants to the plaintiffs in pounds ster- 
ling, and by the plaintiffs to Francois Courant & Co. in dollars, 
shall be admitted in compensation on the settlement of their ac- 
counts. The other article provides for the removal of all attach- 
ments laid by the plaintiffs on funds belonging to Keill & Courant, 
in New Orleans, and: stipulates that the plaintiffs shall levy no other 
attachments on account of the business done between them, which 
is to be considered as finally settled by the agreement. These ar- 
ticles, notwithstanding the language used in the latter of them, do 
not appearto us inconsistent with the construction contended for by 
the appellees. It is clear that, but for this compromise, the plain- 
tiffs might well have refused to bear their proportion of the loss re- 
sulting from defendants’ breach of their contract, in refusing to ac- 
cept the bills, and might have insisted that the whole amount of it 
should be borne by them. Their refusal to accept the bills, and the 
repudiation of the original agreement which such refusal seemed to 
imply, had led the plaintiffs to bring the suit reported in 15 La. 210, 
and to attach divers funds belonging to the defendants. The com- 
promise took place pending these attachments, and probably with a 
view to remove them. From the whole context of the instrument 
we are satisfied, that the individual liability of the defendants to the 
plaintiffs for their refusal to accept the bills drawn for the cotton, 
was the main difficulty intended to be obviated. The unprecedented 
embarrassments and derangement of trade in the spring of 1837, no 
doubt induced the plaintiffs not to insist rigorously upon their rights, 
and justiffed in their opinion, to a certain extent, the course pursued 
by Keill & Courant. But the acknowledgment, which the plaintiffs 
made of the right of the latter to suffer the bills to return protested, 
was never intended or understood a@ affecting or questioning in any 
way their own right to make the shipments on joint account, and to 
draw against them on the two firms in Liverpool and Havre. It 
would be then most unreasonable to infer from it, that they intended 
not only to exonerate Keill & Courant from all direct and individual 
responsibility to them, but also to free them from all contribution to 
the partgership loss incident to the return of the bills, and to assume 
the whole amount of this loss upon their own shoulders. As the 
compromise exhibits no consideration whatever for such an onerous 
undertaking on the part of Perret & Gally, it would in fact amount 
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to a donation, and nemo facile donare videtur. It is a well settled 
rule, that compromises regulate only such matters as appear clearly. 
to be embraced in them by the intention of the parties, whether it 
be explained in a general or particular manner, unless it be the ne- T 
cessary consequence of what is therein expressed. Civ. Code, art. 
3040. Far from there being any express mention that this com 
promise was a settlement of all the previous concerns between the e 
parties, it results clearly from several articles of the instrument, that . i 
it was merely to put an end to some of the difficulties, which had 
arisen between them. After settling these difficulties, the agree- . 
ment regulates the manner in which the accounts i relation to the on | 
shipments of cotton, the result of which was not yet known to the 
~~ parties, were to be adjusted. Article 8, provides, that the ¢ plaintiffs 
are to be debited with their share in the extra charges and bank 
commissions paid to prevent the sacrifice of the cotton.’ Article 7, 
‘that the defendants shall credit the plaintiffs with their (the defend- 
ants’) share in the loss on the shipments on joint account ;’ and ar- 
ticle 3, ‘that the plaintiffs shall be allowed to verify the account of 
sales and other items in their details, but that the account shall in 
all cases be finally established agreeably to a model annexed to the 
agreement; and the model referred to contains to the credit of the 
plaintiffs, the defendants’ share in the losg on the shipments. It 
only then remains to be enquired whether the Joss on the returned 
bills of exchange isa part of the losses on the shipments, for which 
the defendants are liable in proportion to their interest in the joint 
operation. Of this, it appears to us, that there can hardly bea 
doubt. The bills of exchange having been drawn by the plain- 
tiffs for the purchase of the cotton shipped on joint account, the loss 
consequention the return of thése bills must form an item, which 
for the purpose of ascertaining the result of the adventure, must be 
either deducted from the profits or added to the loss, as the case may 
be. The damagés paid on these bills must be viewed as one of the 
charges of the shipments on joint account, as well as all the other 
expenses, such as freight, insurance, exchanges, interest, storage, we 
&c. The exemption from the obligation to bear their shargror pro- . 
portion of these damages, which the. defendants claim under the 
compromise, is not only unwarranted by the letter and spirit of that 
instrument, bat would violate those principles of fairness and equa- 
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linge which should always obtain among partners, and would more~ 
® over be contrary to law. Civ. Code, art. 2785. In the language: 


of the judge a quo, ‘the strange anomaly might be exhibited of 
some of the partners making a profit by the same operation in 


which their co-partnexs incurred 2 loss.’ 
Judgment affirmed. 


Brison Stittwetr v. Wittiam Boss. 


Where a note is payable at a particular place, payment must be demanded there, be- 


P aie a recovery can be had. : 


Appear from the District Court of the First District, Bucha- 
nan, J. | s 

Gartanp, J. The plaintiff, alleging himself to be the endorsee 
of a promissory note, sued one of the drawers, and obtained a 
judgment, from which the latter has appealed. , 

The evidence shows that the note was executed in the state of 
Mississippi, where all the parties are bound jointly and severally, 
although the obligation be only joint on.its face according to cur 


-law. The rate of interest is shown to be eight per cent; and it is 


further shown that the note was made payable at the Commercial 
and Rail Road Bank at Vicksburg. 

The defendant presents various defences, but it is only pecessary 
to notice one. He says that the note is made payable at a particular 
place, and-that there is no evidence it ever was presented at that 
place for payment, previous to the institution of the suit. We have 
examined the record in vain for evidence to prove a. demand of 
payment at the bank in Vicksburg. The plaintiff’s counsel insists 
that by the laws of Mississippi this demand is not necessary there, 
and that f should not be exacted here. We are not satisfied, from 
any thing we see in the record, that it is not necessary in Mississippi 
to. enable a party to recover; and if it were shown to. be a mile of 
eyidence,in: that state, it would still be questionable whether: it 
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would authorize us*to disregard the | settled jurisprudencé@P our 
own state, which is, that whenever a note is made payable at’ a 
particular place, payment must be démanded there before a reco- 
very cam be hadon it. 3 Martin, N. S., 423. 14 La., 180. 

The judgment of the District Court is therefore reversed, and 


ours is for the defendant as in case of non-suit, with costs in both 


courts. ad 


C. M. Jones, for the plaintiff. 
Chinn, for the defendant. 
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Wiuuiam Bucktey v. Joun McCtosxy and others. 


” 
’ 


A Steamer having been seized and advertised for sale by the Marshal of the City 
**Court of New Orleans, under several executions issued on judgments obtained in 
that court and in . the courts of the associate judges, a creditor who had obtained .a 
_judgment against the boat in the District Court of-the United States, paid to the 


“Marshal the full amount of all the executions in his‘hands, with the costs, in orden, 


to release it from seizure, and place.it in the possession of the Marshal of the 
United States under his judgment, notifying the Marshal of the City Court at the 
time, that his‘elaim on the boat was a privilege of a higher order than those of the 
judgment creditors at whose suit it was seized. Ona rule by one of the latter to 
show cause why his claim should not be paid by privilege out of the funds in the 


hands of the City Marshal, the creditor who had obtained a judgment in the United 


States Court having intervened, and claimed to be paid by preference over all 
thé other creditors, held: that the boat not having been sold, and the payment to 
the City fae having been made avowedly to release it from seizure, and to 
enable the 

the original seizing creditors of their recourse against the boat, the payment to the 
City Marshal must be regarded as a satisfaction of the executions in his hands, and 


the amount be distributed among the several seizing creditors in proportion to their 


respective judgments. 








arshal of the United States to take possession and sell, thus depriving. 






























Appgat from the City Court of New Orleans, Duncan, J. 
Pepin, for the appellees. I 
Grymes, for the appellant. 

Morpny, J. Gregory Byrne, an intetvenor in this suit, appeals 


from a judgment dismissing his intervention under the following 
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circulfigiances. The steamboat Pioneer having been seized and — 
advertised for sale by the City Marshal, by virtue of several execu- 
‘tions under judgments from the City Court and theAssociate Judges; 
Gregory Byrne, who had obtained a judgment against the boat for 
$6556 56, in the United States District Court, paid to the Marshal 
of the City Court the full amountof all the executions in his hands, 
together with the costs incurred on eath, with a view, as he stated, 
to release the boat from the seizuré, and place her in the possession 
of the United States Marshal, under his admiralty decree or judg- 
ment; but at the same time notifying the City Marshal that his 
claim on the boat was of a higher privilege than that of any of the 
plaintiffs in the various executions or writs issued against her 
These facts appear from the return made by the Marshal, on a rule 
taken on him and the seizing cyeditors by one W. H. Hutchings, a 
judgment creditor, to show cause why his claim should notbe paid 
by privilege and preference out of the funds in the hands of the 
Marshal, being the proceeds of the sale of the steamer Pioneer. 
After doing this, Gregory Byrne intervened, claiming a preferente 
over-all the other creditors in the distribution of the money he had 
thus paid to the Marshal. We concur in the view taken of this 
case by the inferior court. It is clear, from the return of the Mar- 
8hal, that this cdse presents no question of distribution or privilege 
under article 3204 of the Civil Code. There has been no sale of 
the boat;” and therefore no proceeds to be divided among the cre- 
ditors according to the rules therein laid down ; but sufficient funds 
have been placed in the hands of that officer to satisfy all the jiidg- 
ments which he held against her. All that he had to do, was to 
pay over to the several seizing creditors the amount of their judg- 
ments. Had these funds been made by the sale of the property 
tinder seizure, Byrne, or any other third person, might have come 
in by way of opposition, pursuant to article 401 of the Code of 
Practice ; but here-the payment to the Marshal by Byrne was made 
avowedly to release the boat from the several seizures she was un- 
der, in order to enable the United States Marshal to take posses- 
sion of agd sell her under his decree in admiralty. What has 
since been done with the boat, the record does not inform us. After 
paying the amount of the several executions in the hands of the 
~ Marshal and thus releasing the boat, ys depriving the creditors at 
VOL. -T. 40 
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whose suit she had been seized, of their recourse againstii@r, G. 
Byrne cannot be permitted to contest their right to receive their » 
respective claims. It is not pretended that this payment was made’ 
by him through error, force, or fraud. Whatever may have been 
his ultimate views or intentions in making it, we cannot view it In 
any other light than as a satisfaction of the various executions held 
by the Marshal, who should. have made his return accordingly. 
Byrne may have claims against the steamboat Pioneer or her pro- 
ceeds; but neither boat nor proceeds were before the City Court, 
which decided correctly that the money in the Marshal’s hands can 
in no wise be regarded as the proceeds of the boat; and that the 
judgment creditors should receive the full amount of, théir claims. 

But leaving out of view the ground assumed by the judge for his 
decision, this intervention should perhaps have been dismissed for 
want of,jurisdiction in the City Court, the amount claimed being . 
over $300. 1 Bullard and Curry’s Digest, 214. . It hag since been 
provided by law that whenever in a conflict of privileges between 
different creditors, the first seizure of a piece of property has been 
made by an order or writ from the City Court, and the privileged 
or mortgaged claims sought to be enforced on said property are for 
an amount exceeding the jurisdiction of said court, the proceedings 
shall be transferred to the District Court for the first district, or to 
the Parish Court,for the parish and city of New Orleans. 1 Bullard 
and Curry’s»Digest, 786. But at the time the intervention was 
filed, no such provision existed, and it was no doubt the knowledge 
of this want of jurisdiction, which first induced the intervenor to 
pay off the claims against the boat in the City Court in order té ‘he 
place her under the control of the United States Marshal. 
Judgment affirmed. 
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Bensamin Poypras pE LaLanpE and others v. MADELEINE 


4 


MICHELLE GARNIER BorMEAU. 


Pa * 


Action before the District Court of Pointe Coupée, Nicholls, J., 
by Benjamin P. de Lalande for himself, and as attorney in fact for 
the other heirs of the late Julien Poydras, against the defendant, Te- * 

“presented by Gustave Delamare, her attorney in fact. 

Janin, for the appellants. 

R. N. Ogden, for the appellee. 

Butiarpy J. The plaintiffs allege, that their ancestor, Julien 
Poydras, by his will, ordered that all his slaves. should be considered + 
as attached to one or other of his plantations, and sold therewith on 
the condition, that the purchaser should emancipate them at, the ex- 
piration of twentysfive years after the sale; and that such of them 
as should be sixty years of age, should be free after reaching that 
age, and have a right to live on the plantation, free from labor, and 
should further receive a stipend of twenty-five dollars per annum, 
That one of the plantations was sold to Madame Bormeau and Ma- 
dame Mourain, which was afterwards partitioned between them, 
and that six of the statu liberi fell to the share of Madame Bor- 
meau, and that they, were above the age of sixty on the Ist of 
January, 1833, and were entitled to the benefit of said stipulations 
in the contract of sale, in conformity with the testament. They 
aver, that Madame Bormeau, represented by her agent, the defend- 
@nt, had refused to pay the said stipend, and that the statu liberi, 
aided by one of the plaintiffs, had failed in an action to recover the 
amount of the stipend thus due to them. They further allege, that 
the said stipend formed a part of the price of the slaves sold, and 
that said portion of the price is unpaid, and is due to the estate of 
Julien Poydras. They therefore pray judgment against Delamare, 
as the agent of Madame Bormeau, for the arrearages of said stipend, 
to wit, nine hundred dollars, and the further annual sum of twenty- 
five dollars for each of the statu liberi, from the Ist of January, 1839. 

The plattiffs are appellants from a judgment against them. 

It appears to us, that the petition does not disclose a right of ac- 
tion in the plaintiffs. Admiffing their construction of the will to be 
correct, and that by the conditions of the sale the purchaser bound 
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himself to comply with the conditions imposed by the will," by no 
means follows, that the vendors, even with the right to enforce the 
specific performance of the contract, or to rescind the sale for a non 
compliance with its conditions, have a right to récover a part of the 
consideration in this form of action. The argument, that the an- 


nuity of twenty-five dollars per annum for such slaves as shall have 


attained the age of sixty, is a legacy in favor of such slaves, which 
has become fapeed i in consequence of the incapacity of the legatees, 
and that therefore the plaintiffs have a right to recover it, has not 
much weight with us. In the case of these same slaves against 
-Delamare, we held that ‘the slaves, which the will requires to be 
kept on the plantation, with which they were bought, after their 
sixtieth year, free from labor, and with a yearly stipend of twenty- 
five dollars for their existence and support of their old age, are those 
which have been emancipated.’ See 12La., 270. The plaintiffs 
have no capacity to represent the statu liberi, and’ non constat 
but that their mistress will pay at a proper time, or that the statu 
liberi will coerce the payment as soon as they shall have acquired 


a legal capacity to act, 
Judgment. affirmed, 


Benzamin Jewett and others, Heirs, &c., v. Saran JEWELL . 
and others. 


An affidavit by a party, ‘ that the facts are true to the best of his knowledge and belief,’ 
is as positive in point of law as if the words ‘to the best of his knowledge and be- 
lief, had been omitted. 

An affidavit should be so positive, that the party may be convicted of perjury in case of 
his swearing falsely. e 


AppeaL from the District Court for Pointe Coupée, Nicholls, J. 

Janin, for the appellants. *. 

“Stevens, for the defendants, contended that the injunction should 
be dissolved on account of the» insufficiency of the affidavit, the 
party swearing only that the allegations in the petition, were true 
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‘ to the best of his knowledge and belief.’ He might have had no 
knowledge respecting the truth of the allegations.. 5 La., 50, 81, 
246. 13 [b.,46. 14 Ib., 87, 274. 

Butiarp, J. The plaintiffs in this case have appealed from a 
judgment of the District Court dissolving their injunction on the 
ground that the affidavit was insufficient. One of the plaintiffs 
made oath that ‘the facts stated in the foregoing petition are true to 
the best of his knowledge and belief.’ ‘I'he judge was of gpinion 
that the oath was not sufficiently positive, but was qualified by the 
latter expression, ‘ to the best of his knowledge and belief.’ We do 
not concur in this opinion. It appears to us that on an indictment 
for perjury those expressions would not avail the traverser, if it were 
proved that the material statements in the petition were false to his 
knowledge. The affidavit ought to be so positive that the party 
swearing may be convicted of perjury, if he swear falsely. This 
case differs materially from that in the 5 La., 80, upon which the 
appellee relies. In that case the party declared upon oath that ‘the 
material facts were true and correct to the best of his knowledge,’ 
and that was held insufficient. The court then remarked that ‘ whe- 
ther the loosé mode of swearing to the best of one’s knowledge and 
belief be a sufficient abbreviation of the proper formula (used in 
courts of equity in the other states), we ought not to say till a case 
before us require our decision.’ In the present case that question 
presents itself, and we are of opinion, that the affidavit is as positive 
in point of law as if the words ‘to the best of his knowledge and 
belief’ had been entirely omitted. 

The judgment is therefore reversed with costs, and the case re» 
manded for further proceedings according to law. 
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MarrinE Denis v. JosepH BarTHELEMY RamovurIN. 


Where there has been 2@ express imputation, a payment must be imputed to the 
most onerous debt. 

A debt contracted as surety for another is not necessarily less onerous than one due 
as principal ; and where there has been no express imputation, a payment is. not 
necessarily to be imputed to a debt due in the latter capacity, rather than to one 
due in the former. Whether a debt be more or less onerous, depends on the ine 
terest the debtor has in discharging it. 


Tue defendant is appellant from a judgment of the District Court 
of Iberville, Nicholls, J. 

Edwards, for the plaintiff. 

Janin, for the appellant, contended that the payment should be 
imputed to the personal debt of Blanchard, as more onerous than 
one due by himas surety. Civ. Code, 2162. 12 Duranton, art. 
199, No. 7. 7 Toullier, art. 179. 

Butxarp, J. The appellant, Ramouin, having in 1832 recovered 
a judgment against Narcisse Blanchard and Drausin Allain, which 
was recorded so as t6 operate as a judicial mortgage upon their pro- 
perty, took out his order of seizure and sale against a tract of land 
which had belonged to one of the debtors, but which js now in pos- 
session of the appellee. The third possessor made opposition and 
obtained an injunction against the order of seizure on the ground, 
that the mortgage had been extinguished and paid in the following 
manner, to wit: that Blanchard, one of the defendants, paid to Rae 
mouin, fn August, 1832, the sum of $1865 54, including the amount 
of the judgment against him and Allain, by a transfer to him of a 
debt due to Blanchard by Pritchard ; and that Pritchard has long 
since paid the amount. This fact appearing to be-satisfactorily 
proved, the court below perpetuated the injunction ; ‘and the plain- 
tiff in the summary proceedings has appealed. . 

It appears that the sum which Ramouin received under this dele- 


_ gation, was not sufficient to pay the whole of his claims against 


Blanchard, including the judgment which had been recorded as a 
mortgage, and that the payment was made without any expYess im- 
putation. The appellee contended successfully in the court below, 
that the payment should be imputed firsbito the judgment debt, as 
the most onerous. To this it is replied and urged in this court, that 
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the debt of Narcisse Blanchard, for which judgment had been ren- 
dered, was a security. debt, and that the imputation should be made 
first to his own personal debts, as those which he had the greatest 
interest to pay. 

It may be true that a judgment does not change the relative po- 
sition of parties, and that a surety remains so even after judgment 
recovered against him, so far as it concerns his co-obligors; but as 
it relates to the creditors, we cannot recognize any distinction. 
Whatever may be the origin or consideration of a debt, it is still a 
debt, and whether the more or the less onerous will not depend on 
the question, whether it is a security debt, but whether the debtor 
has a greater interest in discharging it. This debt created a 
mortgage upon all the real estate of the defendant, and bore an in- 
terest of ten per cent. No other debt due at the time was shown to 
be equally burdensome. The court, in our opinion, did not err. 

Judgment affirmed. 


Wuuum Saea v. Josern ScuiatRreE. 


Where a laborer hired for a certain time, is discharged by his employer before the 
time for which he was engaged has expired, without any serious ground of com- 
plaint, he will be entitled, under art. 2720 of the Civil Code, to the whole amount 
of wages ke might have claimed had the full term of his service arrivéel. This 
right accrues as soon as he is discharged ; and the fact that he engaged his services 
immediately after to another employer, for the remainder of the term, cannot affect 
his right to recover the full amount from his first employer. But art. 2720 speaks 
only of the wages due to the laborer, and should not be extended to any thing else, 
as to an allowance for board, lodging, &c. 


Appeat from the District Court of Iberville, Nicholls, J. 

Labauve, for the appellant. No counsel appeared for the ap- 
pellee. . 

Morpry, J. The petitioner represents that some time in April, 
1839, an agfeement was entered into between him and his servant 
Frances, a free person of golor, under ,his care and protection, and 
the defendant, Joseph Schlatre. That by this agreement, his ser- 











oe 


, aot 
% 








920 _ NEW ORLEANS, = i% 
"Shen lw: Sehlatye: 
“ ‘ ea v. ic s 


vices were engaged for one year to the defendant to give his atten- 
tion, care,~and industry in and concerning a warehouse at the 
Indian village on bayou Plaquemine, for the sum and price of six 
hundred dollars; and that the services of Frances were also en- 
gaged to the defendant for one year to manage and carry on a 
tavern or boarding house, at the same place, for one hundred dol- 
lars. That the petitioner and Frances were to be. found with 
boarding, lodging, and washing, by the defendant during the year, 
as well as with the necessary servants. That the petitioner and 
Frances entered into the employment of Joseph Schlatre, under 
their aforesaid agreement, about the 15th of May following, and 
continued in his employment, performing both of them their duties 
most faithfully,. until the 22d of July of the same year, when with- 
out any good and legal cause the said Schlatre peremptorily dis- 
charged the petitioner and Frances from his service. The petitioner 
avers that his board, lodging. and washing were worth one hundred 
and fifty dollars for the balance of the year, from the time of his 
discharge, and that for value received the said Frances has trans- 
ferred to him*her claim against defendant, amounting to two hundred 
and fifty dollars, thus entitling the petitioner to one’thousand dol- 
lars, for which he prays judgment. The answer admits the agree- 
ment relied on by the petitioner and Frances, but sets forth a series 
of grievances and causes of complaint which, it is alleged, justified 
their dismissal. As the facts therein stated have not been supported 
on the trial by a tittle of evidence, it is deemed unnecessary to men+ 
tion them. There was a judgment below in favor of the plaintiff 
for two hundred and forty-one dollars, with which being dissatisfied, 
he appealed. 


The evidence shows that sometime after the plaintiff had removed 
from the defendant’s house, he was engaged at the same place and 
in the same capacity by F. N. Bissel, at the rate of sixty dollars 
per month, and that he continued for more than one year in his 
employment. The district judge was of opinion, that by reason of 


_this circumstance.the plaintiff was not entitled to the full wages se- 


cured by article 2720 of the Civ. Code to the laborer who, being 
hired by the year, is sent away by his employer befgge the end of 
his term, without any serious ground of f complaint. It appears to 
us that the judge erred. In this case, the defendant informed the 
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plaintiff in writing, that ‘his services were no longer required, and 
that he was to consider himself out of his employment from the 22d 
of July, 1839.’ This put an end to“the contract between them, and 
plaintiff’s claim, under the above mentioned article of the Code, was 
for the salary agreed on for the whole year. This right accrued to 
himyas soon as he was discharged. 15 La., 360. The employment 
which he found elsewhere, could not affect this vested right. 

As to the claim for the board, lodging and washing, which were 
to be furnished by the defendant during the engagement, we do not 
think that it should be allowed. The article 2720 speaks only of 
the wages agreed on, and should not be extended to any thing else. 

It is therefore ordered, that the judgment of the district court be 


annulled, and that ours be for the plaintiff for the sum of seven, 


hundred dollars, with costs in both courts. 
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The proprietor of the estate owing a servitude, is bound to fix the place where he 
wishes it to be exercised, and until he does so prescription for non-user will not 
run * 

A designation in the act of sale, by the purchaser of an estate subject to a servitude of 
way, of the place for the exercise of the right, is a sufficient delivery of (ile way to 
support a plea of prescription for non-user. 

The provision of art. 786 of the Civil Code, that the time of prescription for non- 
user begins, as to interrupted servitudes, from the day when they ceased to be used, 
cannot be construed to prevent prescription where the servitude has never been 
used. If such a servitude be lost by non-user during a certain time, it will a fortiori 
be prescribed where it has never been used at all, for the extinguishment by-non- 
user is founded on the presumed abandonment of the right by the person entitled to 
the servitude. 

Where the prescription of non-user is opposed to the owner of the estate to whom the 
servitude is due, it is incumbent on him to prove that he, or some one in his name, 
has used the servitude, as appertaining to his estate, within the time necessary to es- 
tablish such prescription. 


Tue plaintiff is appellant from a judgment of the District Court 
VOL. I. 41 
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of West Baton Rouge, Deblieux,*J. There was judgment in 
favor of the defendant, ona plea of prescription. 

Labauve, for the appellant. * 

Preston, or the defendant. 

Morpny, J. On the 13th of October, 1820, the nhlenan pur- 
chased of Francois Therriot, a portion of the réar part or double 
concession of his plantation, the said vendor engaging in the deed 
of sale to deliver to him a road of twelve feet wide for ingress and 
egress to and from the tract purchased to the river, and warranting 
the peaceable and perpetual opening of said road. On the 22d of 
August, 1822, the defendant, J. Nolan, bought of Therriot a por- 
tion of his front tract or plantation, and in the sale it was stipulated 


. that Nolan should give the use of a road of twelve feet wide on his 


upper line for the use and benefit of the plaintiff, and the succes- 
sive owners of the piece of land lying back of his purchase. The 
petition alleges that notwithstanding this stipulation, Nolan enclosed 
and stopped up said road, which he has since his purchase continu- 
“ally refused to open upon frequent amicable demands, thus caus- 
ing to the plaintiff damages to the amount of one thousand dollars. 
The defendant pleads the general issue, and avers that if any such 
servitude ever existed in favor of petitioner, the same has been 
extinguished by non-usage during ten years. : 


The present’suit was instituted only on, the 26th of October, 
1840, twenty years after-the sale to plaintiff, and about eighteen 
years after the sale to Nolan, both of which established the right of 
way sgught to be recovered in this suit. It has not been shown 
that the servitude claimed is a natural and necessary one, originating 
from the relative situation of the two tracts, which would exist 
independent of any agreement, and against which no prescription 
fornon-usage can run, as provided by article 791 of the Civil Code. 
Pierre Blanchard, one of the witnesses, says that he cultivates the 
Tand of De La Croix, and experiences no inconvenience whatever 
in getting to the river from the rear tract; that he (the witness), and 
all his neighbors use a toad corftiguous ta the gone claimed, which 
was reserved for their common benefit on the land of Judge Chinn ; 
that since 1827 this road has been used by the public, and that since 
that time plaintif has always used it, although not included in the 
reservation made of this common road. It does not appear that 
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plaintiff ever exercised’ the right of way stipuldtéd for him on the 
defendant’s land, or that there has gver been. any opposition or re- 
fuSal on the part of defendant to let him usett, until within a short 
time previous*to the institution of this suit, when-he ‘called upon the 
defendant for the delivery of this road; which would only be an 
eepement of the cofitiguous one, which he had always used until 
them. It is contended on the part of the plaintiff and appellant that ~ 
his right to this servitude cannot be lost by non-usage, under article, 
785 of the Code, because the road had never been delivered to him; 
that no prescription can run on account of the non-usage of a thing 
which has never Ween used, the road never having been located or 
fixed on any particular place of the front plantation. This position 
would perhaps be corfect, were jt true that no place had been desig- * 
nated for the exercise of the plaintiff’s right. As the proprietor of 
the estate owing the“servitude is bound to fixthe place where he 
wishes it to be exercised, so long as he does not do so, prescription ' 
does not begin to run for non-usage. Civ. Code, art. 775. But in 
the case before us, the defendant, when he purchased of Therriot, 
did designate as the place for the exercise of the plaintiff’s right of 
way, the upper line of his plantation. Of thig, the plaintiff ca 
pretend -ignorance, or want of notice, as his demand is predicated 
on this very clause in the sale to the defendant, and as he himself 
alleges that since defendant’s purchase he has répeatedly called 
upon him to deliver the roady though there is no evidence of 
such repeated demands. “Such a designation im the public act of 
sale we consider as a sufficient delivery of the road, so-far ag least 


_ as to support the plea of prescription, to prevent which suit should 


have been brought by the plaintiff, had any opposition been made 
to his right or attempt to use His servitude. Civ. Code, art. 2455. 
But it is insisted that article 786 provides that the time of prescfip- 
tion for non-usage begins, as to interrupted servitudes, from the da 

tltey ceased to be used, and that in the present case the road newt 
having been used, no prescription has yet begun to ran. We can- 
not assent to this rgasoning. It appears to lus that if under the law 
sueh‘a servitude is lost, by the neglect to use it during ten, years” 
after it has once been enjoyed, it should a fortiori be prescribed 
where it has never been used at all, for this extinguishment. by non- 
usage is founded on the presumed abandonment of ‘his right by the 
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person entitled to ti®servitude. 3 PoullieryNo e. 689,691. With- 





out making the distinction contended for, sate 800 af the Civil 


‘Gode provides, that w when “the prescription of non-usage isp 


to the ownenof the estateto whom the sogyitude i is dvfe, it is incum-: 


bent on him to prove that*he, or some person i1 his name, has 
made ‘ase of the servitude as appertaining @ his*eetate, during the 
* time ne@gessary to prevegt the establishment of such ‘prescription. 


ors »* : Judgment affirmed: 
‘ . : a . 
e 4 = 
a ~ a 
% ad * i” - 
* . 
. a“ 


Victor Dupsrkon v. Jacos C.,Van Wickze, Sheriff, 


, : and -others. 


‘ * 

Aart. 574 of the Code of Practice, which provides that the judge, on granting an ap- 
peal, shall state at the foot of thé petition, the amount of the surety to be given 
__by the appellant, relates only to devolutive appeals. In suspensive appeals the 

oynt is fixed by th@Code, at a sum exceeding by one, halt the amount of the 
judginent. ¢ é 

Judg for three hundred and fifty dollars; the judge on granting an amen fixed 
the amount of thg bond at five hundred and fifty dollars; appeal bond executed for 
one ‘hundred and fifty dollars only. “Appeal dismissed, on the gréund that the 


: pond was insufficient for a s&spensive appeal, being for less than half the judg- 


ment, or for a degolutive appeal, being for a sum dess than was fixed byvthe 


. jndeg, 9 * ; 
Tue defendants .are appellants froma jadgment of the District 
Court of Pointe Coupée, Nicholls, J : 
Stevens, for the appellees, moved to dismiss the appeal; on the 
. ground, among others, that the bond of the appellant was not exe- 
ted contéenfably- to the order of appeal, it being for one hundred 
and fifty dollars only, while the order required one for five hundred 
and fifty. 5 “Mart., N. S., 237. 2La., 88. 
* Janin, for the #ppellant. The effect of the @rrofin the amount 
f oa is to render the appeal dévolutive, instead of 
msive: * » 


ARTIN, J,. The dismissal of this -apyed is asked ‘for on the’ 


pipe: a ge was given for a sum less than \ was required: by 
. 
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the order of the judge. The Judgment is fof*three hundred and . 

fifty dollars. -A swspensive appeal was sprayed for ; the judge in| 

giliatingit, required a bond to be given for tlfe sum of five-hundred’ 

and fifty dollars ; and bond given is»far onsihundieg and: fifty 

only. The Gode of Practice, art. 5749 provides, ‘ that the judge in 

granting the appéal, sWall state, at the foot of the petition of appeal, 

theraméunt of ‘the surety to be given by she appellant.’ his ar-— * 

ticle of the Code relates to devolutive appeals; for intsuspensivey . 

ones the sum is fixed: by the Code at an amount exceeding by one 

half that of the judgimenj. In the present case, the band being for 

one hyndred and ty dollars only; is insufficient for a, suspensive 

appeal, as it is less ‘than one half of the judgment. It is also in- 

sufficient to support @*devolutivg appeal, as it is for a,sum less than 

-a : that fixed by the judge. 
” 


«. 


: Appeal dismissed. 
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Apranam F. Ricutor and others v. Aveustus 8. Purifs. 
‘ ‘ .- e 
A contract to sell a right to locate a certain numberof acres ‘ on any unappropriated . 

lands’ of the United States in a‘particular state, is not complied with by the offer ° 
of a right to locate such number of acres ‘ on any publi® lands in that state subject 

to entry.” The contract contemplated the right of locating upon any paft of thé 

public domaig, within the state, while the offer restricted it to such — as had 

been once offered at public sale. 





et & Apreat from the Bistrict Court of Ascension, Nicholls, J. : 
Abraliam F. Rightor, and Elizabeth Ann, his wife, daughter of ° , 
William Conway, deceased, and the othér heirs of the said Conway@ e 
are appellants from a judgment of the court a tay : 

Isley and Beatty, for the appellants. 4 . 

Mites Taylor, fFr the defendant. "7 Re 

Bortarp, J. .The plaintiffs represent, that being énlitled asheirs 
ef William Conway to certain tracts of land. called the White Chit - 
claims, amountipg im ‘all to 4560 arpens, which th¢y*held in-com- 
mon, and which lands were then possessed, wy “— persons” claim- | 











* 


$26 NEW ORLEANS.. 





er and othersPhelps. 





ing title under the Uhited States, inf that being determined to apply 


_to Congress for permission=to locate an equal quantity of lands on 


‘any of the unappropriated lands of the United States in the-staté’of 


Louisiana, “they did by a notarial act bargain and agree to sell to 


‘ the defendant, Phelps, all their right and title to the said tracts of 


¢ 


land, or tqasuch similar quantity of land as inighf*be afterwards, by 
act of Congress, substituted therefor out of any unappropriaced 


»public lands, which promise of sale was for and in consideration: of 


four dollars per arpent, of which four thousand was payable in ten 
days, which.was paid, and the balance on the passage of such act 
of Congress, it being understood that the purchd$er should be,bound 
to pay only, at the rate of four dollars per arpent for such quantity 
as might be delivered to him with g perfect tifle ; it being the object 
of said Phelps to acquire from the plaintiffs the right to locate a 
similar quantity of land on some of the public lands, by virtue, of 
an act of Congress, the passage of which was anticipated, and to 


obtain which the said defendant was to take all the necessary steps 


at his own cost. 


+ 

They further allege that on the 2d of July, 1836, Congress did 
paiss an act by which they or their representatives were authorized 
to locate, within twelve months from the date of the act, on any of 
the tmappropriated lands of the United States jn Louisiana, one 
thousand and seventy acres in a body, and on any landsin the said 
state, subject to entry, the’further quantity of 2789 acres, and that 
the proper officers’ were authorized to issue a patent or patents ac- 
cordifigly, provided that the petitioners or their representatives 
within one year, and previous to making the locations, should exe- 
cute a release in favor of the United States of the land originally 
granted, and confirmed by certificates, Nos. 48, 49, 50. 


‘Whereupon they notified the defendant to come forward and make 


his election, either to accept or reject the said act of promise of sale; 


and they allege that the defendant did by notarial act, on the 7th of 
May declare, as their, legal representative, in virtue of the act of 
promise of sale, that he formally renounced, abafidoned, and released 
in fayor of the government the quantity of 1070 acres, and’ de- 
clared: it to be-his intention to renounce, release, and abandon the 
balance of said claims, as soon as he should have made the location 
with thé approval of thé,proper officers of the government, in con- 
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formity to the act of Congress. The plaintiffs allege that in conse- 
quence of the premises, the defendant Phelps bound himself to pay 
thé price of the whole tract or tracts as purcHaser, and that he be- 
came unconditionally bound to them. They further avér that they 
offered in a formal manner to execute the conveyance contemplated 
by their agreement, and gave the defendant notice of the time and 
place where such conveyance would be made, but that he failed to 
attend. They therefore pray judgment for the balance of the sti- 
pulated price for the tracts of land agreed to be sold and conveyed. 


The defendant, in his answer, admits the conditional agreement 
set forth in the pefition, and avers that he has always been ready 
and willing to accept any act of Congress passed or to be passed, 
granting said land or otherwise, sprovided said act be in conformity 
with the promise of sale, and the understanding of the parties at 
the time of the contract. He further alleges that the plaintiffs never 
could make him a valid title to the lands, since one of the parties, 
the wife of Maurin, holds her portion as dotal property, which she* 
cannot alienate. 

Upon these pleadings the parties submitted their cause to a jury, 
whose verdict was for the plaintiffs fora part only of thejr demanf, 
that is to say, for the price of such part of the lands as the act of 
Congress authorized to be located on any unappropriated lands in 
Louisiana, after deducting the amount already paid ; and the plain- 
tiffs, being dissatisfied with the judgment rendered on the verdict, 
prosecute the present appeal. 


- 


The appellee, in support of the judgment below, contends in this 
court, that it was proposed and intended by the parties, that an ap- 
plication should be made to Congress for permission to locate the 
quantity of land embraced in the White Cliff claims, on any public 
lands in Louisiana; and that the plaintiffs proposed to sell him their 
right and title to such claims, or to such other tracts-a8 might be 
substituted for them, if the application should be successful ; that 
the real object and intention was in entering into the contract, to 
acquire the permission of Congress to locate a similar quantity on 
any Unappropriated lands. That the price was four dollars per ar- 
pent for so much as. should be thus located. That the act of Con- 
gress, the passage of which he had procured by hisgxertions, per- 


mitted such location for only about one-third of the claim, and that to ‘ 
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‘that extent he was entitled to the advantage resulting from the act. 


We readily admit the obvious distinction between locating on 
any,unappropriated lands, and locating on public lands subject to 
entry. The distinction is made in the act of Congress in the re- 
cord; and we therefore conclude that the parties, in their original 
contract, contemplated the passage of an’ act of Congress which 
should accord to the defendant the privilege of locating, not upon 
lands which had been offered for sale, but upon any part of the 
public domain within the limits of Louisiana. The act of Congress 
did not grant such a right for the whole quantity, but only fora 
certain portion; and with respect to the largest part of the right, it 
was restricted to such lands as were subject to entry, that is to say, 
such as had been once offered at public sale. It follows that, at 
least for a part, the defendant was not bound to accept the convey- 
ance, and pay the price, the application to Congress, according to 
the intent of the parties, having failed. 

It remains to enquire, whether the defendant has accepted the 
conditions of the act of Congress, notwithstanding this discrepancy, 
and thereby signified his intention to make the abandonment re- 
quired by that act, and consequently to hold himself liable to pay 
the price. This depends upon the act of the 7th of May, which the 
plaintiffs allege was a formal acceptance, on the part of the defen- 
dant, of the act of Congress, and consequently a waiver of the 
condition that he should havé'the faculty to locate the whole quan- 
tity as contemplated by the contract. Let us therefore look into 
the act of the 7th of May, with a view to ascertain to what extent 
the defendant has waived any advantage he might have claimed 
under his original contract, and whether he has become liable for 
the price of the whole tract. 

That act recites the substance of the original contract by which 
the delendant had agreed to purchase the three tracts of land, upon 
condition that permission should be obtained from Congress to 
locate the same upon any unappropriated public lands in the state 
of Louisiana, and that an act of Congress had been passed au- 
thorizing the heirs of Conway to locate, within twelve months from 
the passage of the act, on any unappropriated lands in the state of 
Louisiana, 1070 acres, and further to locate on any of the public 
lands subject to entry, the quantity of 2789 acres, under the 
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same limitations, provided the said heirs, or their legal representa- 
tives, should execute within a year from the date of said act of 
Congress, and before locating as aforesaid, a release in favor of the 
United States, for the lands originally included in the grants num- 
bered 49549, and 50. The defendant then declares, in his capacity 
of legal representative of the heirs of Conway, in virtue of the act 
of sale, and in accordance with the act of Congress, that he formally. 
renounces, releases, and abandons in favor of the United States the 
quantity of 1070 acres, it being the quantity he has already applied 
to the Surveyor General to locate, and a part of said, original 
grants, which had been sold by the United States. He then con- 
tinves to declare, in his aforesaid .capacity, ‘ his-intention to re- 
nounce, release, and abandon, in favor of the United States, the 
balance of said claims, to wit, .2789 acres, it being the part of said 
original grants, which has been confirmed by Commissioners of the 
United States as donations to settlers thereon, as soon as he shall 
have made the location thereof, with the approval of the proper 
officers of government; and he further declares, that it shall be dis- 
tinctly understood that this act shall be considered as a formal and 
sufficient release, in fayor of the United States, of the land origi- 
nally included in the three grants, &c., and as soon as, and at the 
same tithe, that the proper officers shall recognise and approve the 
location he shall have made in conformity with the said act of 
Congress.’ eo 

"This act appears to us a formal acceptance of the terms of the 
act of Congress. With respect to such portion of the land as had 
already been located by the defendant, it contains an unreserved 
surrender of the land originally granted, the defendant assuming to 
act as the representative of the heirs of Conway, in virtue of his 
contract with them; and as it regards the balance of the claim to be 
located on public land subject to entry, he announces his intention 
to comply with the act of*Congress, and to release and abandon all 
title under the original grants, simultaneously with the approval of 
the locations which he is to make in conformity with said act of 
Congress. As to the first quantity of 1070 acres, it appears that 
the defendant was satisfied, and his release to the United States of so 
much of the land as was embraced in the original grants, was uncon- 
ditional and unreserved. ‘The plaintiffs could no longer pretend to 

VOL. I. 42 
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anyrtitle to that portion; the contract thus far had become absolute. 

Could that contract be divided? Was it the intention of the parties 

to sell or to purchase less than the whole quantity of land em- 

braced in the three grants? The terms of the contract are: ‘three 

tracts of land above described, containing in all 4560 ampens, or 
- such other similar quantity, as may be hereafter, by permission of 

Congress, substituted therefor, on any of the unappropriated public 
* lands,’ &c. The price-is declared to be $18,240, that is to say ‘at 
the rate of four. dollars for each and every superficial arpent.’ 
Nothing shows that the plaintiffs intended in any contingency to sell 
less than the whole quantity of land embraced in the grants; and 
the defendant having signified his intention to comply with the 
conditions of the act ‘of Congress; and to take a part of the land 
from that portion of the ‘domain subject to entry, instead of insist- 
ing upon the privilege of locating the whole upon any unappro- 
priated public lands within the state of Louisiana, is no longer in 
our opinion at liberty to retract without the consent of the plaintiffs. 
The contract of sale has become absolute, and the defendant owes 
the balance of the price stipulated m the contract. 

It is therefore ordered that the judgment,of the District Couit he 
reversed, and that the verdict be set aside; and proceeding to render 
such judgment as should, in our opinion, ‘have ‘been giver low, 
it is further decreed that the plaintiffs recover “of the defendant four- 
teen thousand two hundregind forty dollars, with interest at five 
per cent from judicial demand, to wif:, the 22d day of Septembér, 
1837, and the costs in both courts. 


= s - 
Same CasE—On AN APPLICATION FOR A RE-HEARING. 


A re-hearing will not be allowed ona point not made in the argument of the case, 
nor noticed in the points filed. 


Janin, for the defendant prayed for a re-hearing. 
Butiarp, J. The petition in this case for a re-hearing, brings 
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to our notice questions relating to the power of some of the plain- 
tiffs to sell, which were not suggested in the points filed before the 


~ cause was set down for argument. We never allow re-hearings on 


points not made in the argument, and we are not disSatisfied with 
the congtruction we first gave to the contracts between the parties. 
Re-hearing refused. 


Epmonp Bovre, and others, Héirs, &c. Ys Lovis MoNetnot 
»and others. - 

Where the sheriff neglects to publish the advertisements required by law on the sale 
of property underexecution, the title of the debtor will not be divested. 

The prescriptionf five years, established by the act passed the 10th of March, 1834, 
and promulgated the 28th of*April following, in favor of purchasers at public 
sales, rung from the day of sale; but where the sale was made before the passage 
of the act, prescription must be reckoned from the day of its — 26 


Aprear from the District Court of Assumption, Deblieuz, J. 
. The plaintiffs sue as heirs-of Maxil and Caroline Bourg. « 
piles Taylor, for, the plaintiffs. No counsel appeared for the 
defendants. 
Martin, J. The defendants are @#pellants from a judgment, by 
which the plaintiffs have yecovered a tract of land sold as their 
« . . : . 
property, on proceedings before the parish judge, at the suit of two 


* individuals, to whom had been adjudicated certain work required 


to be done on the levées, roads, bridges, and ditches of said land, 
and for taxes due thereon.. The defendants claimed a title under 
the sheriff’s deed, and pleaded the préscription of ten and five 
years. The district judge was of opinion that ‘the character of 
those proceedings is such, that it would be futile to enter seriously 
into the discussion of their validity.’ Be that as it may, the sheriff 
in the,sale under which the defendants claim, appears to have so 
utterly neglected to make the advertisements required by law, that 
the plaintiffs were not divested of their title. The prescription of 
ten years cannot avail the defendants, as the sale was effeéted on 
the 22d July, 1829, and this suit was instituted on the Ist April, 
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1839, so that upwards of*three months were lacking to complete 
the ten years. It appears from a certificate of the Secretary of 
. State, that the act of 1834 which established the prescription of © 
five -years, in favor of purchasers at sales under execution, was 
promulgated on the 28th day of April, 1834. The pré§eription 
according to this act, runs from the day of the sale, but as in the 
present case, the sale took place before the passage of the act, the 
.préscription is to be reckoned fram the day of its promulgation; so 
that on Whe daythe suit was instituted there were twenty seven 
days lacking to complete the prescription of five years. 
Judgment affirmed, 


Wiruiam Notan v. Joun W.: Danks, and another. 


Drunkenness in a laborer, hired for a certain term, is a sufficient cause of dismissal, 
without any stipulation to that effect in the contraét! 

A laborer§ discharged by his employer, for good cause, before the expiration of his 
term of service, is entitled to recover hjs wages up to the time of his @ischarge. 
Art. 2719 of the Civil Code, which provides that the ‘laborer may leave his em- 


ployer, or the employer may rge his laborer, for good cause, before the 
expiration of the term of se pronounces no forfeiture against the party 
giving the other just cause of complaint. . ‘ 


* 


Appeat from a- judgment of.the District Court of Lafourche 
Interior, Nicholls, J. The facts of this case are detailed in the 
opinion of the court. The agreement between the parties provided 
that the plaintiffs should ‘give the said Nolan eight hundred and 
fifty dollars’ for one year’s services, and furnish him with certain 
supplies in the course of the year, ‘on the conditions that he said 
Nolan should attend strictly to their business,’ &c., ‘and do all other 
things that it is the duty of an overseer to do, and not taste any 
kind of spirits, or wine until’ the expiration of the term of his 
engagement. . 

Isley, for the plaintiff. 

Beatty, for the appellants. 
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Morpuy, J. The petitioner claim$ eight hundred and fifty dol- 
ars for his services as overseer on the plantation of the defendants, 
from the Ist of January, 1839, to the Ist of January, 1840, under 
a written agreement with them, bearing date the 10th of April, 
1839" This instrument, after setting forth divers oblifations 
entered into on both sides, concludes with the stipulation that 
Nolan engages to do all other things that it is the duty of an over- 
seer to do, and not to taste any*kind of spirituous liqugrs or wihe, 
until the Ist day of January, 1840. The deferice is,hat previous 
to the written contract between the parties, the defendants..had 
employed the plaintiff as an overseer, but that finding him disposed 
to become intoxicated, they discharged him; but that afterwards, at 
his own urgent request, they again employedshim, giving him an 
increase of one hundred dollars on his wages, upon the express con- 
dition that he should abstain from dfinking any spirituous liquors 
for the balance of the year. That in consideration of this increase 
of wages, the plaintiff assented to this condition, but that he after- 
wards became repeatedly so intoxicated as to be entirely unable to 
fulfil his duties, and that the defendants were obliged to discharge 
him at & season of the year when it is difficult to procure an over- 
seer; and that by his misconduct he has caused damage to them 
to the amount of $700. The answer sets forth divers sums paid 
by the defendants for the accountugf Nolan, and concludes with a 
reconventional demand against laintiff for the sums thus due 
to the defendants. There was a judgment below in favor of the 
plaintiff for $410 41, from which the defendants appealed. 

The evidence shows that Nolan remained on the plantation, dis- 
charging the duties of an overseer, from the Ist of January, 1839, 
to the 11th of October, when he was discharged; and that previous 
to this latter date he was seen on several“occasions in a state of in- 
toxication. © Drunkenness we should consider alegitimate cause of 
dismissal, even without any stipulation to that effect in the contract 
between the parties; but the question is whether by thus giving to 
his employer such a cause of complaint as justified his discharge, 
the plaintiff has forfeited his wages for the length of time the de- 
fendants thought proper to keep him at work on their plantation. 
Articles 2720 and 2721 of the Civil Code provide that should a labo- 
rer, having without any just cause of complaint, leave his employer 
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. 
before the expiration of his @ngagement, he shall forfeit his wages ; 


and that,on the other hand, should the employer send him away 

without any just cause, before the end of the year, he shall pay the 

full’ amount of his wages, as if he had served the whole time. 

The previous article, 2719, which provides that for just anifigood 

causes the laborer may leave his employer, and the employer may 

send away the laborer, before the expiration of the time agreed 

aipon, pronounces no forfeiture ag@inst the party who gives to the 

other a just cause of complaint; nor does it follow necessarily by 

implication from the two succeeding articles quoted above. We do 

not fee] ourgglves authorized to pronounce a forfeiture, which is to 

be found neither in the law, nor in the agreement of the parties ; 

and cases may wel] be imagined, in which great hardship-and in- 

justice would result from the doctrine contended for by the defen- 

dants. After an exemplary course of conduct, and valuable services 

rendered to his employer during the greatest part of his engage- 

ment, a laborer may commit a fault justifying his dismissal, but it 

appears little consonant to equity that such a fault should have a 

retrospective effect, and deprive him of the wages he had up to that 

‘time faithfully earned, and that the employer should enrich himself 

at the expense and by the sweat of his brow. The agricultural in- 

terests of the country have induced the daw-giver to pronounce 

: expressly a forfeiture, in the cases provided for by articles 2720 

and 2721, where there is a poiitive and voluntary abandonment of 

the contract by the laborer or the employer: but we cannot extend © 

it to other cases, however analogous they may appear. The fault 

committed by the plaintiff, although doubtless very blameable, 

might well have been anticipated, for promises such as that obtained 

from him, are proverbially known to be seldom, if ever kept, and 

had they intended that a forfeiture of his wages should be incurred 

by the breaking of his promise, they should have made an express 
stipulation to that effect. It does not appear at what times, or how’ 

long before his dismissal, plaintiff got drunk. If he was retained 

any length of time after his last act of misbehaviour, he might, in 

like manner, have been suffered to work until a few days before 

- the expiration of the year, and then might have been dismissed for 

his past transgressions, without receiving any pay. Upon the whole, 

we think that the judge decided correctly in allowing to plaintiff 
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his wages for the time he was at worlon the plantation of the de- 
fendants, who appear to have been otherwise satisfied with his . 


services. 
Judgment affirmed. 


° 
ad 


x . 


THEODORE SEGOND v. Emanve. Lanpry. 


A renunciation of prescription may be proved on the trial, thoughiifiot alleged in the 
petition. Such an allegation is unnecessary, for the plaintiff eannot know that 
prescription will bepleaded in the answer. 
Waiver of prescription may be. proved by one witness, where the amount of the 
obligation is under five hundred dollars. ‘ ° 
The english text of article 3423 of the Ci¥il,Code, is an incorrect translation of the 
original french. The french text is copied verbatim from article 2220 of the Code 
Napoleon; and means only that no renunciation can be made, at the time of enters . 
“ig into a contract, of the right of pleading a prescription which may be thereafier ™ 
a¢quired. It does not prohibit the renunciation of the benefit of time already 
elapsed, to prevent prescription from being accomplished, which is but an inter- 
ruption of prescription such as would result from an acknowledgment of the debt. 
But no stipulation can be made to preveut its running anew, the moment after such 


interruption. ~ ~@ ® 


ApreaL from the District et of West Baton Rouge, 
Nicholls, J. 

Morpuy, J. The defendant is sued on an open account for goods . 
sold and delivered, and on sundry notes of hand. The answer ; 
pleads the general issue, admits the signatures to the notes sued on, 
and opposes the plea of prescription as to a note of $417 59, bear- > | 
ing date the 25th of February, 1834, payable one year after date, - 

There was a judgment below in favor of plaintiff only for $397 78, 
from which*he prosecutes this appeal. - fh 

On the trial, a bill of exceptions was taken to the opinion of the - 2 
judge, admitting testimony to prove an endorsement on the note, in 4 
pencil mark, in the handwriting and over the signature of the de- . 

- P fendant, purporting to be a renunciation of prescription, bearing *. 
date the 19th of February, 1840, and several conversations between 
the witness and the defendant, in which the latter disclaimed any in- 
tention of availing himself of the plea of prescription. The testi- 
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mony had been objected toon the ground that such renunciation 
formed no part of the pleadings, and could not therefore be proved ; 
that parol evid:nce was inadmissible; and that even, if admitted, 
such evidence could have no effect, as a renunciation cannot be 
made when prescription is@not yet acquired. The judge, *im our 
opinion, decided cofrectly. It was not necessary for the plaintiff to 
allege the defendant’s renunciation of a prescription, because the 
plea might or, might not have been made in the answer, and the 
plaintiff had every reason to believe, that it would not be relied on. 
The proof of this renunciation was rendered necessary by the de- 
fence set,up, and could be made by one witness, the amount of the 
obligation not @xceeding five hundred dollars. T he judge, however, 
after admitting the evidence, sustained the pleg of prescription, 
being of opinion that as there were a few days, wanting to complete 
prescription, it could not be lawfully renounced by defendant. * In 
this, we think, he erred. He appears to u$ to have misunderstood 
_ @rticle 3423 of the Civil Code, which provides that ‘one cannot re- 
“ nounce a prescription not yet acquired,’ &c. The english is e¥t- 
dently a bad translation of the french text, which is taken verbatim 
from the Code Napoleon, article 2220, ‘on ne peut d’avance vé- 
noncer a la préstription.’ This provision, according to the french 
commentators, means simply that go anticipated renunciation can 
be made of the right of pleadin& a prescription, which may be 
thereafter, acquired. If at thegtime of making a contract, parties 
were permitted to renounce beforehand future prescriptions, these 
renunciations would be always stipulated, would become a standing 
and customary clause in every contract, and thus the beneficial ef- 
fects to society supposed to flow from prescription would be defeated. 
wh © etapa to their understanding of this provision of the law, 
“nothing in it would prevent a party from renouncing the benefit of 
"She time which has been running, to stop prescription from being 
accomplished. Such a renunciation they view in the tight of an in- 
terruption of the prescription, such as would result from an 
acknowledgment of the debt; but no stipulation can be made to 
prevent prescription from running anew the very moment after such 
renunciation or interruption, for, as remarks Bartolus, ‘ renuntia- 
retur juri ob ulilitatem publicam introducto; quod fiert non potest.’ 
1 Troplong on Prescription, No. 45." Duranton, 218. No. 117. 
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This construction appears sound and reasonable. The absolute 
renunciation of the right of pleading prescription at the time of en- 
tering into a contract, was the stipulation intended to be prohibited 
as contrary to the policy of the law of prescription. But where 
prescription has been for some time progressing, we can see no good 
reason why a party should’ not be permitted, in order to obtain 
some indulgence from his creditor, to waive the time which may 
have run, since under article 3486 he can do the same thing by 
expressly acknowledging the debt; in fact, such a waiver implies 
the acknowledgment of the debt, and. must interrupt prescription. 

This sum of $417 59 being added to the amount which is proved 
to be due to the plaintiff, entitles him to $852 74. 

It is therefore ordered, that the judgment of the district court be 
reversed ; and that theypldintiff do recover of the defendant the sum 
of eight hundred and fifty-two dollars, and seventy-four cents, with 
legal interest from the daygof Judicial demand, and costs in both 
courts. 

Labauve, for the appellant. No counsel appeared for the ap- 
pellée. 


EEE 
t 
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Jean Fatcon v. Georce BovcHervitte. . 


Where the consideration of a mortgage is not stated in the act, and the mortgagor 
pleads a failure of consideration, parol evidence is admissible to prove the nature 
of the consideration and its failure. 

Plaintiff mortgaged a slave to defendant, an attorney, to secure the payment of three 
hundred dolldrs, in consideration’of his paying a debt of eight or ten dollars due 
by the former to a third person, and conducting a suit for him for the recovery 
of atract of land. Defendant paid the debt, but took no steps towards instituting 
the suit. On an'application to enjoin an order of seizure and sale obtained by the 
latter, injunction” perpetuated, on the ground that the payment from the small- 
ness and uncertainty of its amount, the principal part of the consideration having 
failed, would not authorize the resort to an order of seizure and sale, reserving 
to defendant his right to recover back the amount paid by him. 


Aw ’ from the District eCourt of Lafourche Interior, Ni- 
cholls, J. 
Isley, for the plaintiff. 


VOL. I. 
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Boucherville, pro se, argued: 1, That an authentic act is full 
proof of itself, and that no parol evidence can be admitted against 
or beyond what it contains. Civ. Code, 2233, 2256. 4 Toullier, 
pp. 303, 307. 16 La. 130. 2, That where a mortgage is executed 
to recover the payment of a certain sum acknowledged by it to be 
due, no evidencé can be adduced to’prove a failure of considera- 
tion. 18 La. 69. 3, That where part of the consideration of a 
mortgage fails, the mortgage subsists for the security of the 
remainder. 

Martin, J. The defendant is appellant from a judgment per- 
petuating an injunction obtained to stay proceedings on an order ' 
of seizure and sale which he had procured, the judgment having 
been rendered on the ground of the absence of any consideration 
to support the defendant’s claim to the mortgage he sought to 
enforce. The authentic act, from which the confession of judg- 
ment is said to result, expresses only that the mortgagor has 
declared that he owes the mortgagee the sumof three hundred 
dollars, without stating the nature of the debt, or the consideration 
from which it arises. The plaintiff alleges, that the real consider- 
ation of the debt of $300 mentioned in the authentic act, was the 
payment by the mortgagee of a judgment which’ Foley had ob- 
tained against the mortgagor for niety six dollars, interest, and 
costs, and a compensation to te mortgagee for his services in a 
suit, which he was to carry on for the mortgagor, in order to 
recover a tract of land. That the mortgagee has utterly neglected 
and refused to pay the said judgment, so obtained by Foley against 
the-defendant, or to institute the suit aforesaid; whereby the con- 
sideration of the debt of $300, for which the mortgage was given, 
has entirely failed. Our attention is first drawn to a dill of excep- 
tions taken by the defendant to the admission of parol evidence, to 
establish the nature of the consideration of the debt and its failure. 
It does not appear to us that the court erred. The plaintiff relied 
on the failure of the consideration, and as this consideration was 
not stated in the act, it became necessary to establish it by testi- 
mony; in order to prove its failure. 

On the merits, the record shows that the plaintiff wesdn no way 
indebted to the defendant at the date’of the authentic act, ‘and that 
the sum of $300 therein mentioned was principally the compen- 
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sation the defendant was to receive for his services, in a suit to be 
instituted for the recovery of a tract of land claimed by the plain- 
tiff, which suit the defendant utterly neglected to bring. It does 
not appear that the defendant bound himself personally to pay the 
judgment obtained by Foley against the present plaintiff, but that 
he engaged to discharge it from the proceeds of the sale of the 
mortgaged slave. This judgment has’ however been paid without 
the aid of the present defendant. It is in evidence that the latter 
has paid to one Birdsall a small sum of money, the precise amount 
of which is not shown, but it is sworn not to have exceeded ten 
dollars. 

The district judge has reserved to the defendant his right to 
claim the last mentioned sum, which, from its smallness and inde- 
finiteness, he has thought. useless otherwise to notice, having 
concluded that it alone could not justify a resort to an order of 
seizure and sale. It does not appear to us that he erreds. , 


Judgment affirmed. 


DELPHINE SoLet v. Jean Baptiste So.er. 


AppraL from the District Court of Lafourche {nterior, i- 
chous, J. 

Martin, J. The defendant is appellant from a judgment obtain- 
ed against him, in an action of slander, by his daughter, who 
charges him with having said that that she was a thief,’ and ‘ that 
she was the most base and infamous person that ever lived.’ She 
had a verdict for five dollars, and judgment accordingly. The par- 
ties are persons of color. The plaintiff left the defendant to live in 
concubinage. The words charged appear to have been spoken in 
a moment of irritation, on the departure of the plaintiff with the 
man withwhom she went to live. It appears to us that the rela- 
tion in which the parties stand to each other, rendets it probable © 
that in rebuking his daughter for her ill-conduct, the father was 
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under the influence of a sense of duty, rather than prompted by 
malice to injure her. If, during the excitement under which he 
was, he used an expression which, if applied to any other person 
than a guilty daughter, might be imputed to a malicious intention, 
his relation to her, and her own misconduct repel the imputation. 
The trifling sum for which* the jury gave their verdict, manifests 
their opinion that little injury was done the plaintiff; and we think 
the verdict ought to have been for the defendant. 

It is therefore ordered that the judgment bé reversed ; and that 
ours be for the defendant with costs in both courts. 

Boucherville, for the plaintiff. . 

Beatty, for the appellant. , 


- Peter Butterty v. Prerre VatmMont BLaNcHARD. 


One who has received an injury, for which he is entitled to damages in a civil action, 
and which may give rise toa criminal prosecution, may lawfully receive a sum as 
the amount of the damages to which he is eutiled, even when offered in the hope 
that, being satisfied therewith, he will not resort to a criminal prosecution; anda 
promise to pay such’ damages is a good consideration for a note, 


Appeat from the District Court of Ascension, Nicholls, J. 

Miles Taylor, for the plaintiff. 1. The contract was legally en- 
tered into by the plaintiff to obtain compensation for a personal 
injury, without in any manner obstructing the administration of 
public justice. Chitty on Contracts, 513, 515, 519, 524 and note. 
2. The money already paid cannot be recovered back, though the 
contract be illegal. Ib., 498. , 

Connelly and Isley, for the appellant. 

Martin, J. The defendant, sued on his promissory note, resists 
the claim of the plaintiff, on an averment that the plaintiff is with- 
out interest therein, as he transferred it to a third person, and 
erased the endorsement without the authority of the:transferree. 
He further urges that the note was given without.a lawful conside- 
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ration, the object of the defendant having been to prevent the 
plaintiff from instituting a criminal prosecution against him; and 
he claims in reconvention the sum of five hundred dollars, which he 
pajd to the plaiatiff for the same purpose. There was a verdict and 
judgment for the plaintiff, and the defendant appealed. 

His counsel has contended in this court, that the consideration of 
the note, being the suppression of a.criminal prosecution, was un- 
lawful. Civ. a arts. 1885-9. 3 Martin, N.S., 46. 5 Bs 
409.’ 6 Ib., 220. 

The record shéws that the endorsee of the note anaes that he 
never had any interest therein, it having been endorsed to him for _ 
collection only, and that he erased the endorsement himself. 

The defendant had violently assaulted and beaten the plaintiff, 
and being desirous of avoiding any®prosecution, and thé Hleintiff 
wishing-to obtain some satisfaction, the former agréed: to pay. to" thé 
plaintiff one thousand dollars, one half ‘of which § was 
note sued upon executed for the balance. It” does n aP'that 
the plaintiff engaged not to provoke a state prosecution agaifst’the 
defendant. 

It is perfectly lawful, for a person who has received an injury, 
for which he is entitled to damages in a civil action, and which may 
be the basis of a state prosecution, to receive a sum tenderéd as the 
amount of the damages to which he is entitled; even when it is 
offered, in the hope, that the injured party, satisfied therewith, will 
not resort to a state prosecution. Indeed when a compensation is 
thus accepted, and the case is not attended with aggravating cir- 
cumstances, the court generally contents itself with the infliction of 
a nominal fine. 






o 


Judgment affirmed, 
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Marre Mapexerne Borne v. Rosariz, PERRET, Tutrix. 


Appgat from the Court. of Probates of Lafourche Interior, 
Knoblock, J. 

Boucherville, for the appellant. No counsel appeared for the 
plaintiff. 

Butiarp, J. The plaintiff sues her former tutrix, to recover the 
amount due her from her father’s estate, and for an account of her 
tutorship. She recovered a part of her claim, and the defendant 
appealed. 

The case turned in the court Eotow upon questions of fact merely, 
and a careful examination of the testimony has failed to satisfy us, 
that the court erred. It was not shown satisfactorily, that the father 
of the | plaintiff administered the paraphernal estate of his wife, or 
that ag was due on account of sums received by him for the 


defend f the tutrix had rendered her account as contemplated 


by law, she would have been entitled to the costs attending such 
rendition under article 352 of the Civil Code, as contended for by 
the appellant; but not only she rendered no such account, even 
when sued in this case, but it became necessary to coerce her by 
suit to pay over what was in her hands, and in our opinion the costs 
of suit were properly taxed against her. 


Judgment affirmed. 
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Josepn Kenton v. Micuaeta LEONARDA, BARONESS OF 
PoNTALBA. 


The transfer by the King of Spain of the sovereignty of Louisiana to the French 
Republic, was not complete by the treaty of San Ildefonso, of the Ist of October, 
1800, nor by that of Madrid, of the 21st of March, 1801. Spain continued to be 
the sovereign de facto; and the terms of these treaties do not necessarily import a 
change of sovereignty. de jure, but ouly convey the idea of a promise to cede on 
the performance of certain conditions precedent.- The first authentic evidence of any 
admission by the King of Spain that the conditions had been performed by the 
French Republic, or of any act towards the execution of the promise stipulated in 
those treaties, is in the Cédula or Royal Order of the 15th of October, 1802, the 
terms of which are inconsistent with the idea that the sovereignty of Louisiana had 
already vested in the French Republic. 


The Royal Order of the King of Spain for the retrocession of the territory of Louis- 
iana to the French Republic, was dated the 15th of October, 1802; the appointment 
of Commissioners to deliver possession, was made on the 18th of May, 1803; and the 
final surrender of the colony, was made on the 30th of November Clow. 


On the transfer of the sovereignty of a country, the inhabitants are protected in the 
possession of their private property. Such is the law of nations, even in cases of 
conquest. 


Tuts action was instituted before the District Court of the First 
District, Buchanan, J. The plaintiff claims to be the owner of 
a tract of land, between the inhabited part of the city of New Or- 
leans and the bayou St. John, having two arpens front on the south 
west side of the canal Carondelet, near the first half-moon, and 
extending between parallel lines to Common street, on which it 
also fronts, one of the side lines being seventeen arpens, two foises, 
and two feet in length, and the other seventeen arpéns, and five 
toises. 

Preston, for the plaintiff. 

Janin, for the defendant. The grant under which the plaintiff 
claims is void, for it was made on the 20th of May, 1801, and by 
the fourteenth section of the act of Congress of the 26th of March, 
1804, (1 Land laws, 503,) it is enacted ‘that all grants for lands 
within the territories ceded by the French Republic to the United 
States, by the treaty of the 30th of April, 1803, the title whereof 
was, at the date of the treaty of San Ildefonso (1st Ogtober, 1800), 
in the crown, government, or nation of Spain, and every act and 
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proceeding subsequent thereto, of whatsoever nature, towards the 

obtaining any grant, title, or claim, to such lands, and under what- 

soever authority transacted or pretended, be and the same are hefe- 

by declared to be, and to have been from the beginning, null, void, 
and of no effect in law or equity.’ 

An exception is made by a proviso in favor of persons who have 
‘ actually settled’ on the lands so granted to them, before the 20th 

f December, 1803. 

This law, which has never been repealed, must decide the ques- 
tion. The plaintiff’s claim has never been confirmed by the 
United States, and he is not within the above exception. For the 
tract granted is alow swamp, it never was, and indeed, in its present 
condition, is not susceptible of settlement. 

‘Settlement,’ in the meaning of the acts of Congress, requires 
cultivation and permanent occupancy. Hickie v. Starke, 1 Peters, 
94. 2 Land laws, 465. 

Congress, in its subsequent acts, persevered in the same policy. 
By the first section of the act of March 2d, 1805, providing for the 
settlement of spanish and french land titles in Louisiana, grants 
made subsequently to the Ist of October, 1800, are again excepted 
from the measures prescribed for other claims, 1 Land laws, 518, 
andthe proviso of the fifth section of the same act says, (p. 521,) 
‘that nothing in this act shall be construed so as to recognize any 
grant or incomplete title, bearing date subsequently to the Ist of 
October, 1800, or to authorize the commissioners aforesaid to make 
any decision thereon.’ 

By the fifth section of the act of the 21st of April, 1806, 1 Land 
laws, 534, .the land commissioners were directed ‘to enquire into 
the nature and extent of the claims which may arise from a right 
or supposed right, to a double or additional concession on the back 
of the grants or concessions heretofore made, or from grants and 
concessions heretofore made to minors, and not embraced by the 
provisions of this act, or from grants or concessions made by the 
spanish government subsequent to the 1st of April, 1800, for lands 
which were actually settled and inhabited on the 20th of December, 
1803, and to make a special report thereon to the Secretary of the 
Treasury, which report shall be by him laid before Congress at 

their next ensuing session.’ 
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Mr. Gallatin’s instructions, which were approved by the Presi- 
dent, t Land laws, 986, direct that all grants posterior to the Ist of 
October, 1800, must be rejected, unless they are embraced by the 
second section of the act of March 2d, 1805, (Ib., 518,) that is, un- 
less they were both ‘cultivated and inhabited’ before the 20th of 
December, 1803. 

The preceding are the only provisions of the laws of Congress 
relating to those claims. They deprive the plaintiff of all right; 
conscious that he was not within the exception, he did not even 
make an effort to have his claims confirmed. What can the plain- 
tiff oppose to these positive enactments? He is without an answer, 
unless they be unconstitutional or contrary to the treaty of cession. 
But such an assertion is easily met. 

Congress has always treated grants posterior to the Ist of Octo- 
ber, 1800, as nullities, because from that date, which is that of the 
treaty of San Ildefonso, Louisiana ceased to belong to Spain, or at 
least, Spain was deprived of the right of disposing of any part of 
the domain. The treaty of San Ildefonso is not to be found in the 
books which are usually consulted, but the only part material in this 
controversy is recited in the treaty of cession of Louisiana to the 
United States, art. 1. 1 Land laws, 42. ‘ Whereas by the third 
article of the treaty.of San Ildefonso, the 9th Vendémiaire, an 9, 
(ist. October, 1800,) between the First Consul of the French Re- 
public and his Catholic Majesty, it was agreed as follows: His 
Catholic Majesty promises and engages on his part to retrocede to 
the French Republic, six months after the full and entire execution 
of the conditions and stipulations herein to his Royal Highness the 
Duke of Parma, the colony or province of Louisiana, with the 
same extent,’ &c. : 

It is useless to enquire what those conditions were, and when 
they were complied with. It is well known that from the date of 
the treaty, both parties considered Louisiana as belonging to France; 
that Spain was satisfied with the manner in which France acquitted 
herself towards the Duke of Parma, and never threw any obstacles 
in the way of the delivery of Louisiana, which was delayed only 
on account of causes foreign to the treaty. If Louisiana had not 
been ceded insfanter by the treaty, the treaty woul: at least be cor- 
rectly assimilated to a promise of sale coupled with a suspensive 

VOL. I. 44 
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condition, the accomplishment of which lies with the vendee. On 
the accomplishment of the condition he would become the absolute 
proprietor, and be entitled to the possession of the property, without 
diminution, and any partial sales subsequent to the promise of sale 
iu question would be null as tohim. As France stipulated to give 
a fixed and well ascertained equivalent for Louisiana as it was on 
the Ist of October, 1800, she was entitled, on complying with her 
engagement, to the undiminished ownership of what she had agreed 
to buy on that day. If Spain did not prevent subsequent conces- 
sions by her officers, the fault was hers, and France cannot suffer 
therefor. In a question between two governments affecting the 
interests of their subjects, the subjects of neither can be consider- 
ed as third persons. 

The United States acted with becoming liberality by confirming 
these subsequent claims, which were immediately converted by the 
grantees to their legitimate purpose by actual settlement. No mo- 
tive-of policy, no principle of justice required the confirmation of 
grants not settled on. 

This question is not anew one. It underwent a full and elabo- 
rate discussion in the case of Foster and Elam v. Nielson, 2 Peters, 
288, and thut decision was followed in the cases of Garcia v. Hatch, 
8 Martin, N. S., 398, and Garcia v. Lee, 12 Peters,511. In these 
three cases lands were claimed lying between the thirty first degree 
of latitude, the Iberville river, the Mississippi, and the Perdido. 
After the cession of Louisiana, Spain still retained the possession 
of this portion of country until 1810, claiming it as a part of West 
Florida. The United States, on the contrary, claimed it as a part 
of Louisiana. The questions decided by the courts were: 1. That 
the district of country in question wasa part of Louisiana,’ and 
passed as such to the United States by the treaty of cession of 1803. 
2. That the grants sued on were null and void, because they were 
posterior to the treaty of San Ildefonso of the 30th of October, 
1800, It is unnecessary to do more than to refer to the reasoning 
of Chief Justice Marshall in the case of Foster and Elam v. Niel- 
son. 2 Peters, 288. The latter point, in the opinion of the Supreme 
Court, was alone sufficient to decide the case against the plaintiff, 
and has alone a bearing upon the present case. It may be ob- 
served that the grants in those cases were posterior to the 20th of 
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December, 1803, but in the case of Foster and Elamv. Nielson, 
the order of survey was anterior to that date, and consequently that 
case is in every respect analogous to the present. 

But Congress never made any difference between. unsettled 
grants posterior to the Ist of October, 1800, whatever might be their 
precise date. The same laws and the same reasoning are applica- 
ble to all these cases. It that decision, # will also be noticed that 
the court is of opinion ‘ that the judiciary is not the department of 
the government, to which the assertion of its interests against 
foreign powers is confided ; and that its duty commonly is to decide 
upon individual rights according to those principles which the po- 
litical departments of the nation have established. If the course of 
the nation has been a plain one, its courts would hesitate to pro- 
nounce it erroneous.’ 2 Peters, 307. The applicability of these 
views to the present case is obvious. The United States have uni- 
formly maintained that Spain had no right to grant lands in Louisiana 
after the treaty of San Ildefonso; and our courts would not, without 
strong reasons, declare the contrary. See particularly pp. 315 and 
316, which contain a recapitulation of the acts of Congress. On 
p- 304, Chief Justice Marshall says, ‘the act of March 26th, 1804, 
sec. 14, (which annuls all grants posterior to 30th October, 1800,) 
was obviously intended to act onall grants made by Spain after 
her retrocession of Louisiana to France, and withovt deciding on 
the extent of that: retrocession, to put the titles which might be 
thus acquired through the whole territory, whatever might be its 
extent, completely under the control of the American government.’ 

It follows, that without a positive confirmation by Congress, such 
claims have no value whatever. 

The cases of Harcourt v. Guillard, 12 Wheaton, 528, Hender- 
son v. Poindexter’s Lessee, Ib., 500, and Poole v. Fleeger, 11 Pe- 
ters, 207, present instances of grants made by the wrongful, though 
bona fide possessors of the country, and annulled for reasons similar 
to those presented by this case. 

Butiarp, J. The defendant, by her agent, having advertised 
for sale at auction certain lots of ground in the rear of the city of 
New Orleans, the plaintiff obtained from the District Court of the 
first judicial district an injunction restraining her proceedings, on 
alleging title to said lots, and denying the right of the defendant to 
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the same, and praying to be quieted in his title against her preten- 
sions. The defendant, by her answer, denies the right of the 
plaintiff, asserts title in herself to the locus in quo in dispute, and 
further pleads prescription of ten, twenty, and thirty years. Judg- 
ment having been rendered in favor of the plaintiff in the court 
below, the defendant prosecutes the present appeal. 

The plaintiff exhibits as evidence of title, a patent in due form, 
granted by the Intendant of Louisiana, Don Ramon de Lopez y 
Angulo, and bearing date the 20th of May, 1801, (and which ap- 
pears to have been duly registered in the land office of the United 
States,) in favor of Carlos Guardiola, together with a regular chain 
of conveyances from the original grantee down to himself. 

The argument in this court has turned mainly upon the alleged 
nullity of this grant. It has been strenuously urged that it is void, 
because after the Ist of October, 1800, the date of the treaty of San 
Ildefonso, Spain was no longer the sovereign of Louisiana ; that it 
belonged de jure to the French Republic, and that the Governor, 
Intendan's, or Sub-delegates, acting under the pretended authority 
of Spain, had no longer a right to make any grants of land. | It is 
further contended that even supposing the authority of the Inten- 
dant unimpaired, the grant. is nevertheless void, because the same 
land had been previously conceded by the government of France 
as early as 1752 and 1764; and that the certificate of Trudeau, the 
Surveyor General, that the land was vacant previously to Guar- 
diola’s grant, was manifestly erroneous. 

It is therefore under this two-fold aspect, that we are to examine 
the pretensions of the parties. If Guardiola’s concession be void, 
either on the ground of a change of sovereignty previous to its date, 
or because the land no longer belonged to the domain, then the 
plaintiff must fail. 

I. It is probable that some misconceptions have existed in relation 
to the celebrated treaty of San Ildefonso. It would seem from the 
words of an act of Congress, relied on in argument, that the legis- 
lative department of the government of the United States had re- 
garded the change of sovereignty as complete at the date of that 
treaty, to wit, October 1, 1800; and that France became from that 
moment the true sovereign of the province of Louisiana. A recur- 
rence to the treaty itself, and to the history of the day, will show 





























FEBRUARY, 1842. 349 





Kenton v. The Baroness of Pontalba. 





clearly that such was not the intention of the contracting parties. 
It was stipulated by the treaty that the Duke of Parma should be 
elevated to the rank of king, under the auspices of the French 
Republic, wi:h an extension of territory and an augmented number 
of subjects, and that his regal dignity should be recognized by the 
other crowned heads. By the-third article, his Catholic Majesty 
promises and engages, six months after the full and complete exe- 
cution of the conditions and stipulations relative to the Duke of 
Parma, to retrocede to the French Republic the province of Louis- 
jana, with the same extent, &c. ‘The treaty of Madrid of 
the 21st of March, 1801,’ says the historian, ‘ renews these en- 
gagements, and the first article contains the detail of the conditions 
upon which the cession was made. It was specially stipulated 
that the reigning Duke of Parma, as an indemnity for that 
Dutchy, and its dependencies, and also in consideration of the 
cession which the King of Spain made of Louisiana, should be 
put in possession of Tuscany under the name of the Kingdom of 
Etruria.” These stipulations which could not be executed at that 
time, became afterwards the subject of many complaints on the 
part of Spain, and Louisiana rernained yet for some time under its 
domination. Barbé Marbois. Hist. de la Louisiane, p. 185. 

This last treaty spoken of by the historian has been little known, 
and, as well as that of the year 1800, does not appear to have been 
promulgated in extenso at that period, nor for many years after- 
wards. It is a matter of historical notoriety, that the spanish gover- 
nors continued in the meantime to exercise all their authority, as if 
no such compact had been entered into, and that Spain continued 
de facto the sovereign of Louisiana. The terms ot the treaty do 
not import necessarily a change of sovereignty de jure, but convey 
only the idea of a promise to cede the territory in full sovereignty, 
upon the performance of certain conditions precedent. The first 
authentic evidence, with which we are acquainted, of any admission 
on the part of the king of Spain, that such conditions had been per- 
formed by France, or of any act done towards the execution of the 
promise stipulated by the treaty of San Ildefonso, is contained in the 
Cédula or Royal Order of the 15th of October, 1802. The terms of 
this Cédula are inconsistent with the idea, that the sovereignty was 
already, by the compact of 1800, vested in the French Republic. It 
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recites, that whereas the King had thought proper to retrocede to 
France the territory and colony of Louisiana, the Intendant is or- 
dered to put General Victor, or any other ofticer duly authorized by 
the French Republic, in possession of the colony, &c., ‘in order that 
henceforth the same may belong to said Republic, and that she may 
cause it to be administered and governed by her own officers and 
governors, as her own possession, without any exception whatever.’ 
The King proceeds to order an inventory ‘to be made of all the ef- 
fects belonging to the crown, with an appraisement, in order that 
their value may be reimbursed by the FrenchRepublic,and concludes 
by expressing his hope and confident expectation, that the inhabi- 
tants may continue and be protected in the peaceful possession of 
their property, and that all grants or property of whatever denomina- 
tion, made by his governors, may be confirmed, although not con- 
firmed by himself.’ Will it be said, that this is but the expression 
of a hope or wish on the part of the King of Spain? It may be 
answered, that such, in reference to private property, is the law of 
nations, even in cases of conquest, and that France, by its subse- 
quent treaty with the United States, responded to this appeal, and 
. stipulated for the integrity of private property up to the date of 
the treaty of cession of 1803. 


The subsequent acts of the Commissioners appointed on the part 
of Spain to deliver possession, confirm this view of the case.’ 
Governor Salcedo and the Marquis of Casa Calvo, who had been 
appointed for that purpose, in a public document dated the 18th of 
May, 1803, repeat the terms of the Cédula, under which they acted, 
and which have already been noticed; and the final surrender of 
the colony took place a few months afterwards, to wit, on the 30th 
of November, 1803. In the act of delivery, or protocol of the Com- 
missioners on both sides, they declare that the French Commissioner 
is put in possession of the colony of Louisiana and its dependencies, 
&c., ‘in order that the same may henceforth belong to the 
french republic, and be governed and administered by its officers 
and governors, in such manner as will best suit its interests ; and 
thatthey have accordingly solemnly delivered to him the keys of the 
place, declaring that they absolve from the oath of fidelity to his 
said Majesty all such inhabitants as may choose to continue in the 
service or dependence of the French Republic.’ Whether the change 
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of sovereignty took place at the date of the Royal Order of the 15th 
of October, 1802, or at the time when the inhabitants were absolved 
from their oath of allegiance, more than a year afterwards, is im- 
material for the purpose of this argument. I: is enough that the 
cession was not complete by the treaty of San Ildefonso, nor by 
that of Madrid of 1801. 

If the validity of Guardiola’s grant depended alone on the treaties 
of which we have been speaking, we should not hesitate to say that 
having been completed before the change of sovereignty, the land 
had become private property, and is to be protected under the treaty 
of cession to the United States. 

But it is further urged that the grant in question is declared null 
and void by the 14th section of the act of Congress of the 26th 
March, 1804, entitled ‘ an act erecting Louisiana into two territories, 
&c.,’ which declared that all spanish grants, subsequent to the date 
of the treaty of San Ildefonso, and all proceedings towards obtain- 
ing such grants, shall be held to be null and void. Without stopping 
to enquire into the authority of Congress to annul a grant reposing 
on the faith of treaties between other sovereign states, and one of 
them its own immediate predecessor, or how far the adjudicated cases 
referred to in argument would apply to a case within the acknow- 
ledged limits of ancient Louisiana, in the island of Orleans itself, 
we will content ourselves with remarking that, in our opinion, the 
grant in question is protected by the proviso to the section relied on, 
which saves all grants to actual settlers. It is shown that the land 
conceded to Guardiola, was inhabited and improved. 

II. We come now to the second ground of defence, and to ene 
quire how far the evidence in the record shows that the locus in quo 
had been granted by the french government before the cession of 
Louisiana to Spain. No such written concession is exhibited; but 
it is contended that the evidence sufficiently shows, that the surveyor 
general, Trudeau, was mistaken, when he certified that the land 
was vacant at the time Guardiola’s patent was issued. If granted 
at all during the existence of the french authority, it must have been 
either to Le Breton in 1752, or to Latil in 1764. Let us examine 
each in succession. t 


First: The extent of Le Breton’s grant is quite uncertain. Our 
knowledge of it is derived principally from his own declarations in 
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some of the documents in the record. We find him in 1757 selling 
to MadameD’ Auberville six arpens, fourteen toises and four feet front 
on the bayou road, with the same depth, as a tract which the husband 
of the purchaser had acquired from Tourangeau, and adjoining it. 
The vendor reserves two arpens front, by the depth which it has, 
and adjoining on the other side land of the heirs of Morant. Sup- 
posing the front of Le Breton’s land to have been eight arpens, 
fourteen toises, and four feet, and it being verv clear, that the side 
lines were parallel, and in a direction east and west, it is obvious 
that it could not cover the land in controversy. But we are satisfied 
that in point of fact the two arpens reserved, and which were after- 
wards given to Docminil Morant, did not adjoin the land of the” 
heirs of Morant, but that there was a space of vacant land between 
the two tracts, which was subsequently granted to Latil, and which 
we shall have occasion to examine afterwards. 

Le Breton, in 1758, made a donation to Docminil Morant of the 
two arpens reserved by him in his sale to Madame D’ Auberville, 
and in the act of donation he described the land as having two . 
arpens front, avec la profondeur qui se trouvera, adjoining on one 
side lands of the heirs of Morant, and on the other lands which 
Latil had purchased from Madame D’Auberville. The depth is 
left doubtful; but whatever it may be, the side lines must be taken 
as parallel to each other, and extending from east to west from the 
bayou road. The two arpens would not then cover the land in 
dispute. The expression, avec la profondeur qui se trouvera, im- 
plies less than forty arpens. The existence of this grant of Le 
Breton, and especially its original extent, is left very doubtful. 
Even the original survey has not been produced, nor accounted for. 
The whole rests principally upon Le Breton’s own declarations, 
and it is not until his ratification of the donation to Docminil Mo- 
rant, that he speaks of the depth of the two arpens, extending to 
Pradelles’ land. In order to destroy the validity of a regular title, in 
form like that of Guardiola’s, it does not suffice to render it probable 
that the land had been previously granted. Something more defi- 
nite is required for judicial purposes. After the most attentive con- 
sideration we have been able to give to this part of the case, we 
conclude that Le Breton’s pretensions to the land covered by the 
plaintiff’s title, may be laid out of view. 
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Second. This brings us to consider Latil’s grant. Here we have 
something more certain and definite. We have the grant, and a 
public survey, and the only question is as to the extent of the land 
conceded, and whether it crossed the canal Carondelet so as to cover 
the land granted to Guardiola. 

Latil had purchased, it appears, the land of D’Auberville, 
already spoken of, and Madame D’Auberville had acquired of 
Le Breton, whatever may have been the original depth of his 
grant, only four arpens and twenty toises in depth west from the 
bayou road. On the other side there was the rear of the land of 
the heirs of Morant, of about the same front, and between these 

e#wo. tracts it was discovered that there was a vacant piece of land. 
This was granted in 1764 to Latil. A copy of the concession is 
before us, and is in substance as follows: ‘*Upon the petition 
which Mr. Latil has made to grant him a piece of vacant land and 
not conceded, situated between the minors Morant and the land 
which he declares to have purchased from the succession of 
D’ Auberville, all situated in this city, fronting on the bayou road, 
which leads to St. John. We by virtue of the power given to us 
by the King, and upon the petition and the certificate of the sur- 
veyor, Amelot, have conceded and do concede to him the said piece 
of land, such as it may be found.” 

It could not be inferred from the expressions of this grant that 
the government intended to concede a small front upon the bayou 
road with a depth of forty arpens, or indeed any depth beyond the 
extent of the side lines, to wit: the back line of the land of the 
heirs of Morant, and the side line of the tract purchased by Latil 
of D’Auberville’s succession. The piece of land was granted 
such as it was, between two given boundaries. If the back line 
was left uncertain, or rather was not given, it is not difficult to as- 
certain what it was. If we go beyond the back corner of Morant’s 
tract in the direction of the back line, and beyond the back corner 
of the D’Auberville tract to an indefinite extent, and close the 
lines, we evidently enclose land not between the two given boun- 
daries. It is more reasonable in itself, and more consonant to the 
terms used in the grant, to suppose that the back line of the grant 
was intended to run from the back corner of the Morant tract to 
that of Latil’s purchase from D’Auberville. This mode of laying 
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it off would give a trapezium, as the piece of land is called in some 
of the authentic documents in the record. The survey made by 
Devezin does not give any definite depth, and is not inconsistent 
with the view now expressed. 

The extent of Latil’s land in the rear appears always to have 
been a subject of doubt. Trudeau, the surveyor general, in his 


notes in explanation of his plan of the city ef New Orleans, and . 


its environs, upon the faith of which the grants of Suares, Vidal, 
and Guardiola appear to have been made, says, ‘these lands of 
D’Auberville passed afterwards into the hands of Mr. Alexander 


Latil, who on the 6th of August, 1764, obtained the grant ofj@ 


remnant of land, (un reste de terre,)’ between that acquired ff0m 


D’Auberville and that of Mr. De Morant. This concession spe ks 


neither of front nor of depth, but only of a remnant of vacant lané 
Mr. Latil was then proprietor of four arpens and twenty foises 
sold by Tourangeaud, eight arpens and fourteen foises and four 
feet sold by Le Breton, and one arpent and twelve (foises, the 
remnant of land granted to him, in all thirteen arpens, sixteen 
toises and four feet front on the bayou road. By means of a 
change in the direction of the lines, Latil sold eighteen arpens 
front on the bayou road. These eighteen arpens were measured 
and bounded, (I presume by Mr. Olivier Devezin,) each proprietor 
enjoying quietly, each his respective share, but all the possessors 


in good faith believed themselves entitled to the land in the rear.’ 


As there remains too much doubt as to the depth of these lands, it 
appears to us justice would be done to all by extending them to 
within sixty feet of the canal Carondelet. 

This act of the surveyor general giving to the vague pretensions 
of the various grantees in the rear, a more definite location, has 
been ingeniously criticised at the bar; but so far as it relates to 
Latil’s grant it appears to have been sufficiently liberal, and so far 
as we are informed, acquiesced in by all parties concerned. We 
cannot perceive how the grant of Latil could be laid off in com- 
formity to its terms, so as to cross the canal Carondelet, and 
interfere with the grant in favor of Guardiola. 

Whether therefore, we consider the defendant as holding under 
Le Breton, or under Latil, neither title will, in our opinion, avail 
her. The side lines of Le Breton’s grant, whatever may have been 
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its original depth, evidently ran east and west from the -bayou 
road, and consequently could not embrace the locus in quo; and 
there is nothing in the record to satisfy us that Latil’s grant was 
ever considered by him, or by the officers of the crown, as extend- 
ing south of the Canal Carondelet. 

* The plea of prescription is not, in our opinion, supported by the 
evidence, and was properly overruled. 

Judgment affirmed. 





4 


Same Case—On A RE-HEARING. 


‘The proviso in the fourteenth section of the act of Congress of the 26th of March, 
1804, erecting Louisiana into two territories, and providing for the temporary 
government thereof, contemplates two classes of titles: first, those granted ac- 
cording to the ordinances and usages of the spanish monarchy to heads of families, 
on the usual condition of settlement on the lands granted, provided such condition 
had been complied with before the cession to the United States; secondly, such as 
were applied for after the settlement had been made, commonly called permissions 
to settle with a Reguéta. In both cases, we are to look to the usages of the spanish 
monarchy for the definition of an actual settler, rather than to subsequent acts of 
Congress providing for pre-emptions in favor of persons who may have settled 
upon, inhabited, and cultivated a part of the public domain. This proviso re- 
eognizes the authority of Spainto make certain grants, after the date of the treaty 
of San Ildefonso. Congress has never treated the question as exclusively a poli- 
tical one, nor decided that the sovereignty of Louisiana was changed at that period. 


Soulé, Derbigny, and Janin, for the appellant. 

Preston, for the plaintiff. 1. Grants by a government de facto 
of parts of a disputed territory in its possession, are valid against 
the state which had the right. 2. Where territory is acquired by 
treaty, or even by conquest, the rights of the inhabitants to private 
property, are always respected. 12 Peters, 748, 749. 

Buxiarp, J. A re-hearing was allowed in this case upon the 
single question, whether the grant to Guardiola, which was sub- 
sequent to the Ist of October, 1800, the date of the treaty of San 
Ildefonso, was protected by the proviso to the 14th section of the 
act of Congress of 1804, entitled ‘an act erecting Louisiana into 
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two territories, and providing for the temporary government 
thereof,’ 

That section declares, ‘that all grants for lands within the terri. 
tories ceded by the french republic to the United States by the treaty 
of the 30th of April, in the year 1803, the titles whereof were at 
the date of the treaty of San Ildefonso in the crown, government, 
or nation of Spain, and every act and proceeding subsequent thereto, 
of whatsoever nature, towards the obtaining of any grant, title, or 
claim to such lands, and under whatsoever authority transacted or 
pretended, be, and the same are hereby declared to be and to have 
been from the beginning, null, void, and of no effect in law or equity; 
Provided nevertheless, that anything in this section contained shal 
not be construed to make null and void any bond fide grant, made 

ably to the laws, usages, and customs of the spanish govern- 
ment to an actual settler on the lands so granted for himself, and 
for his wife and family ; or to make null and void any bond fide act 
or proceeding done by an actual settler agreeably to the laws, 
usages, and customs of the spanish government, to obtain a grant 
for lands actually settled on by the person or persons claiming title 
thereto, if such settlement, in either case, was actually made prior 
to the 20th day of December, 1803,’ &c. 

The proviso above recited contemplates two classes of titles: 
First, those granted according to the ordinances and usages of 
the spanish government, upon the usual condition of settlement 
upon the lands so granted, to heads of families, provided such 
condition was complied with before the cession to the United 
States; and secondly, such as were applied for after the settle- 
ment was made, commonly called permissions to settle with a 
Requéta. In both cases we are to look, in our opinion, to the 
laws and usages of the spanish government for the definition of 
an actual settler, rather than to subsequent acts of Congress 
which provide for pre-emptions in favor of such persons as shall 
have settled upon, inhabited, and cultivated a part of the public 
domain. -This proviso recognizes the’ authority of Spain to 
make certain grants after the date of the treaty of San Ildefonso, 
and therefore it cannot be said, that Congress has treated this 
as exclusively a political question, and absolutely decided, that 
the sovereignty was changed at that period. The only doubt is, 
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whether Guardiola can be classed in either of the categories ex- 
pressed in the act of Congress. He exhibits a title in form to 
a small tract of land, which was appertinent to another tract al- 
ready owned and possessed by him. ‘The Intendant of the pro- 
vince, in the preamble to his patent, states him to be a resident of 
the city, and owner of a piece of land on the bayou road, where he 
has his dwelling, which property is deficient in depth to graze his 
cattle upon. It is for these reasons, that a small additional grant is 
made tohim. This was done in conformity wiih the existing ordi- 
nances relative to the distribution of the public domain. Guardiola 
_ was certainly regarded by the intendant as actually settled on the 
land, to which his new grant was but an appendage ; and although 
the expression, used _ in the opinion of the court first pronounced, 
that the grant was inhabited and improved, was perhaps not y 
accurate, especially with reference to subsequent acts of Congress 
defining rights of pre-emption, yet substantially we consider the 
grant to Guardiola as embraced in the proviso which protects actual 
settlers before the cession to the United States; and we cannot sup- 
pose Congress intendéd by the act in question, or by any subsequent 
legislation, to declare null and void those small grants, made bond 
fide, according to the usages of the spanish government, to inhabi- 
tants of the province, to meet the wants of a growing population. 
The re-hearing being confined to this question, we have not 
thought it our duty to follow the counsel for the defendant in his 
argument upon other questions connected with this cause, nor to 
examine how far, upon other points, our view of the case differ from 
that of the highest tribunal in the Union. Looking upon Guar- 
diola’s grant as one made in good faith, according to the usages 
and ordinances of the Spanish government, and as having become 
private property, according to those laws and usages, and accord- 
ing to the treaties between France and Spain, and the law of 
nations, we consider it protected not merely by the proviso to the 
act of Congress first recit>d, but by the treaty of cession. 
It is therefore considered that the judgment first pronounced, 
remain undisturbed. 
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Davip T. Ross v. Joun L. O'Nait. 


Parol evidence is inadmissible to prove the intention of the parties at the time of 
entering into a written contract. But it may be received to prove a subsequent 
agreement, to grant an authority not conceded in the original contract. 


Apreat from the District Court of Iberville, Nicholls, J. 

Martin, J. The plaintiff, lessor of the defendant, claims dam- 
ages for waste committed on the premises leased, by cutting down 
and hauling wood to be sold to steam boats. One hundred and eighty 
cords of wood were sequestered. The defendant justified under 
a verbal permission from the plaintiff, his lessor, on whom he re- 
convened for damages sustained by the seizure and sequestration 
ofthe wood, a part of which was ready for sale. There wasa 
verdict and judgment for the defendant, for the wood which had 
been cut, and for one hundred dollars damages, and the plaintiff 
appealed. 

Our attention is first drawn to a bill of exceptions to the opinion 
of the court, overruling the plaintiff’s objections to the introduction 
of parol evidence to contradict the written lease, on the ground - 
that leave to cut wood must be shown by the lease, and that no 
subsequent parol agreement could be proved, The court was of 
opinion that the parol evidence did not contradict the lease, in 
which there was nothing restraining the lessee in the use of the 
premises; and that the intended use of the property, not being 
stated in the lease, the lessee had a right to introduce oral evidence 
of the use which was intended by the parties, or of a subsequent 
permission given by the lessor. 

lt appears to us the court erred. Parol evidence might indeed 
be well received of the subsequent agreement, under which the 
lessee claims authority to cut wood; but it ought not to have been 
admitted to show that such an authority resulted from the intention 
of the parties at the time they entered into the contract, of which 
the written lease is the evidence. 

The record shows that under this opinion of the District Court, 
parol evidence was introduced of conversations and declarations 
of the parties, by which the lessee sought to establish, that accord- 
ing to the intention of the parties at the time of the execution of 
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the lease, and under the subsequent permission of the lessor, the 
lessee was authorized to cut wood from the premises. As the 
case was tried by a jury, and it is impossible to determine to what 
part of the evidence they yave credit, the case must be remanded. 

It is therefore ordered, that the judgment be reversed, the 
verdict set aside, and the case remanded for further proceedings 
according to law; with directions to the judge not to admit parol 
evidence of any authority in the lessee to cut wood, resulting from 
the intention of the parties at the execution of the lease. The 
appellee paying the costs of appeal. 

Edwards, for the appellant. No counsel appeared for the 
appellee. 








Maria, and another v. Wittiam E. Epwarps, Executor, and * 


another. 


Article 1576 of the Civil Code, which provides that in the country it suffices for the 
validity of nuncupative testaments, under private signature, that they be pass- 
ed in the presence of three witnesses residing in the place where the testament is 
received, or of five witnesses residing out of that place, provided that a greater 
number cannot be procured, does not contemplate a physical or absolute impossi- 
bility. Reasonable diligence to procure the witnesses, is all that is required. 

The formalities and conditions required by law for the emancipation of slaves, cannot 
be dispensed with by a testator who orders his slaves to be set free, any more than 
by a master who desires to emancipate them during his life time. 


Appgat from the District Court of Iberville, Nicholls, J. 

Morpny, J. The petitioners sue for their freedom under the last 
will of the late James Goodbee. The evidence in the. case 
shows that on the 5th of December, 1838, a sealed olographic will 
of the deceased was presented to the Court of Probates of the pa- 
rish of Iberville. It was, in due course of law, opened, proved, 
and ordered to be executed. On the same sheet of paper, and 
below the olographic testament, which bears date the 11th July; 
1838, there was an instrument of writing purporting to be a codicil 








' 
i 


PSS CeO tray 





SE 








360 NEW ORLEANS, 





Maria and another v. Edwards, Executor, and another. 
sag — 


to the same, dated the 14th of November, 1838, and signed by the 
deceased in the presence of four witnesses. Of this instrument, 
which grants to the petitioners their freedom, no notice whatever 
was taken by the Probate judge, either because it was overlooked, 
or more probably because he took it for granted that being signed 
only by four witnesses, it was of no account, and necessarily null. 
The first will having been duly proved, the defendant, Edwards, 
was appointed executor, and caused the petitioners to be exposed 
for sale, with other effects and property of the estate, when they 
were purchased by his co-defendant, Webb. Subsequent to these 
proceedings, on the 30th of April, 1840, R. P. Bowie, one of the 
subscribing witnesses to this codicil, presented a petition to the 
Probate Court, praying that this instrument might be recovnized as 
the Jast will and testament of James Goodbee. The four subscri- 
bing witnesses were summoned, their testimony reduced to writing, 
and the will ordered to be recorded and executed. The present 
suit was then brought, wherein, there was judgment below for the 
plaintiffs. The executor alone appealed. 

The only question to be determined is, whether this case comes 
within the exception established by article 1576, in reiation to the 
number of witnesses required for nuncupative wills, under private 
signature, when made in the country? The general rule, as pro- 
vided by article 1574, is that testaments of this kind must be made 
in the presence of five witnesses, residing in the place, or of seven 
residing elsewhere. The above mentioned exception declares, that 
with regard to wills made in the country, three witnesses residing 
in the place, or five residing elsewhere, will suffice, provided a 
greater number of witnesses cannot be had. The testimony shows 
that at the time of the execution of the last mentioned instrument, 
the situation of the testator was considered by his physician as ex- 
tremely precarious. He had been very ill for some time past, and 
was then in the last stage of a dropsy, which might have caused his 
sudden death. These apprehensions of the physician are shown to 
have been well grounded, by the fact of the testator dying the very 
day after the will was made. The parish judge was sent for to 
make a will. Being unable to attend, he sent word that a will 
could be made without his presence, if attested by five witnesses, 
but that four would be sufficient, if a greater number could not be 




















FEBRUARY, 1842. : 861 


Maria and another v. Edwards, Executor, and another. 








procured. In consequence of this suggestion, several fruitless 
attempts were made to obtain the necessary number of witnesses. 
It is true that several competent witnesses are proved to have been 
in the neighborhood, ‘but although some were sent for to complete 
the requisite number, they did not attend, and there was no means 
of coercing their attendance. The testator was in a dying condi- 
tion, and anxious to make his will. There being no hope of ob- 
taining an additional witness on that day, the will was executed in 
the presence of four witnesses only, and the testator died the fol- 
lowing day. Had the testator lived several days after, this will 
could not perhaps have been considered as valid, because another 
might have been made with the necessary number of subscribing 
witnesses. But under the circumstances of this case, we ate 
satisfied, with the Probate judge and the court a qua, that a greater 
number of witnesses could not be obtained. Article 1576 does not 
contemplate a physical or absolute impossibility ; reasonable dili- 
gence to procure the witnesses is all that is required. 1 Martin, 
N. 8.,488. 12La., 483. The decree of the District Court, how- 
ever, appears to us to go too far, when it adjudges the petitioners to 
be absolutely free. There are certain formalities to be fulfilled, 
and certain conditions required by the laws of the state for the 
emancipation of slaves, which cannot be dispensed with when a 
testator orders his slaves to be set free, any more than when a mas- 
ter during his life time wishes to emancipate them. Civ. Code, 
art. 185. 1 Bullard and Curry’s Digest, 428, 429, and 430. 

It is therefore ordered that the judgment of the District Court be 
reversed ; and that the slaves Maria and George Joseph be declared 
to be entitled to their freedom under the will of the late James 
Goodbee, and that the executor take the necessary steps to have 
them emancipated according to law; the appellees to pay the 
costs of this appeal. 

This case was argued, ex parte, by Labauve, for the appellant. 
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Aveuste Lanpry v. Honore Ferix Gamer. 


It is riot necessary that the purchaser should be actually dispossessed, to constitute’ 
an eviction. It may take place where he continues to hold the property, if under 
a different title from that transferred to him by his vendor, as where he inhe- 
rits it, or acquires it by purchase from the true owner. 

Where a tract of land purchased by defendant from the plaintiff, was seized and sold 
for a debt due by the latter, as curator of a minor, and defendant became the pur- 
chaser, held: that defendant ecntinued to hold under the title of his original 
vendor, the sherifi’s deed purporting to transfer to him nothing more than the title 
of the latter, and that such purchase cannot be viewed as an actual eviction, 
authorizing the vendee to refuse the payment of the price, or to recover it back 
when paid ; and that it can give him no other or greater rights than he would have 
had, if, to avoid being dispossessed, he had paid the debt of his vendor; in which 
ease he would have had an action of warranty for the reimbursement of the amount 
paid. 

Though it may well be doubted whether, in a regular hypotheeary action, the party 
in possession is bound to give notice of the seizure to his vendor, as demand must 
be made of the principal debtor thirty days before resorting to the mortgaged pro- 
perty in the hands of a third possessor, which may be considered as sufficient 
notice, yet where the property is seized in the hands of the latter, under the de- 
eree of a court having no jurisdiction to order said seizure, ratione materia, it 
wilt be his duty to resist such illegal process, or to notify his vendor. 

An answer, changing the issue, offered to be filed after the case has been fixed for 
trial, will not be received. 


Appreat from the District Court of Iberville, Debliewx, J. 

Morpny, J. This suit is brought to recover the price of property 
sold to the defendant, by two different sales, executed to him in the 
years 1829 and 1830. Although the pleadings set up various means of 
defence, the only one relied on in argument, and which it is necessary 
to mention, is, that defendant has been evicted in consequence of a 
legal mortgage existing on the property sold, in favor of one Alexis 
Brasset, of whom the plaintiff had been curator ad bona, long be- 
fore these sales. There was judgment below for $6250 against the 
defendant, from which he‘appealed. 

This case came before the court in March, 1836, and was 
then remanded with instructions to the judge a quo, not to re- 
ject the record of the suit in the court of probates of Alexis Brasset 
vy. Auguste Landry, which had been offered in evidence by the de- 
fendant, and been rejected. From the proceedings had in that suit 
it appears, that in 1827 the plaintiff had given a special mortgage 
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on the tract of land afterwards sold to the defendant, for surety of 
his administration as curator ad bona of Alexis Brasset. That on 
the 4th of January, 1832, the latter obtained against the plaintiff a 
judgment for $1500 in the Court of Probates, ordering the property 
thus mortgaged to be seized and sold, as if it were still in the pos- 
session of Auguste Landry. To this proceeding Gamet made no 
objection, nor did he give notice to his vendor of the seizure. The 
property was bought in by himself, at twelve months’ credit, for the 
sum of $1650, being about one-fifth of its real value. It is con- 
tended, on the part of the appellant, that this sale amounts in law 
to an eviction of all the titles transferred to him by Landry, and 
that he no longer holds under those titles, but under the sheriff’s 
sale to him, pursuant to the decree of the Court of Probates. It is 
true that by the authorities to which we have been referred, the 
doctrine is well established, that in order to constitute an eviction, 
it is not absolutely necessary that the purchaser should be actually 
disposesssed. That eviction takes place, although the purchaser con- 
#inues to hold the property, if it be undera title which is not that 
transferred to him by his vendor; as if he should inherit the pro- 
perty, or should acquire it by purchase from the true owner. 
Pothier, Vente, No. 96. Troplong, Vente, No. 415. Toullier, 
Vol. 16; Continuation by Duvergier, Vol. 1, Nos. 309, 313. It 
appears to us* that these authorities do not contemplate a case like 
the present. By buying in the property, when seized at the suit of 
Alexis Brasset, Gamet continued to hold, and yet holds under the 
title of Landry, for the sheriff’s deed purports to transfer to him 
nothing more than the right, title, and pretensions of his own vendor. 
This purchase cannot, in our opinion, be viewed as an actual evic- 
dion, authorizing Gamet to resist the payment of the price, or to re- 
cover it back, had it been paid. It cannot give him any other or 
greater rights than he would have had, if to avoid being dispossessed, 
he ‘had paid the debt of his vendor; in which case he would 
have had a claim or action of warranty for the reimbursement of 
the amount, thus paid to prevent eviction. Civ. Code, 3373. 
Pothier, Vente, No. 83. Johnston v. Bell et al., 6 Martin, N.S., 386. 
But even if by reason of this seizure,.and sale to himself, defen- 
dant could be considered as evicted, such an eviction, under the 
circumstances of this case, could not enable him to resist the pay- 
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ment of the price. From the testimony before us, and the acts and 
declarations of the defendant, we have received the impression, that 
he had beforehand made an arrangement, and come to an under- 
standing with the seizing creditor, Alexis Brasset, to cause himself 
to be evicted, so as to evade the payment of the price. It is not 
pretended that the defendant gave any notice of the seizure to his 
vendor. In a regular hypothecary action it may well be doubted, 
whether any such notice is at all necessary-under our laws, because 
the demand required to be made of the principal debtor, thirty days 
before resorting to the mortgaged property in the hands of the third 
possessor, may be considered as a sufficient notice to the former. 
Hf, after this demand, he does not come forward and discharge the 
mortgage, which threatens his vendee with eviction, it must be, be- 
cause he is unable or unwilling to do it. But be this as it may, it 
is clear, that when this property was seized in Gamet’s hands, un- 
der a decree of the Court of Probates, which had no jurisdiction, 
ratione materiz, to order such seizure, it was his duty to resist this 
illegal proceeding, or at least to notify the plaintiff, who might have 
paid the debt or enjoined the proceeding. Instead of doing this, 
the defendant suffered the property to be exposed for sale, bought 
it himself for a small sum, and settled for the amount by means of 
arrangements previously made with the seizing creditor. It is 
clear that such proceedings cannot justify him in resisting the pay- 
ment of the price; but as he discharged a debt due by the plain- 
tiff, his right to recover it must be reserved. We cannot allow it 
in compensation or reconvention in this suit, under the pleadings 
exhibited by the record. An amended answer, it is true, was offered 
by the defendant, setting up this claim and other means of defence, 
after the case had been set for trial. ‘The judge, in our opinion, 
correctly refused to admit it, as it was not offered in proper time, 
and as it changed the issues upon which the parties were about 
proceeding to trial. 

It is therefore ordered, that the judgment of the District Court 
be affirmed with costs; reserving the defendant’s right to sue for 
any sum paid by him on account of the plaintiff, in consequence of 
mortgages existing on the property sold to him. 

Argued, ex parte, by Labauve, for the appellant. 
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HELENE Porcue v. THeopnite L’ADMIRAULT. 


Tue defendant is appellant from a judgment of the District 
Court of Pointe Coupée, Nicholls, J., rescinding the sale of a 
slave. 

Buttarp, J. This is a redhibitory action, in which the plaintiff 
seeks the rescission of the sale of a slave, on account of a malady 
pronounced by physicians to be a pulmonary consumption. The 
plaintiff alleges that about two months after her purchase the slave 
was taken sick, when she was examined by physicians, who assured 
her that the slave had been subject to the disease anterior to her pur- 
chase. That she offered the vendor to restore the slave, and cancel 
the contract, but that he refused. She further alleges that the 
disease is incurable, and that her service is so interrupted that she 
is of no value, but rather a burden to her. 

The answer of L’Admirault, the nominal, and that of the inter- 
venor, Benjamin Poydras de Lalande, the real vendor, deny the 
existence of the disease at the time of the sale. 

It being alleged in the petition that the girl fell sick two months 
after the sale, it is incumbent on the plaintiff to prove that, although 
apparently in good health at the time, the slave was in fact laboring 
under the disease stated in the petition. For this purpose she produc- 
ed Dr. Smith as a witness, who testified that he had been the family 
physician of Mr. Beauvais, the former owner, and that he had 
given him his opinion that the girl was predisposed to tuberculous 
consumption, although he had never treated her for that disease. 
That he saw the girl afterwards at the plaintiff’s, and examined her 
chest by percussion and by the stethoscope, by which examination 
he detected hepatization of the lungs, which may exist in conse- 
quence of inflammation, without tubercles. 

Dr. L’Admirault, on the other hand, considers the disease under 
which the slave is laboring as bronchitis, combined with chronic 
gastritis, that is to say that the mucous membranes of the stomach 
and bronchia are in a state of irritation; and this appears to have 
been her condition at the time of the trial. But, he adds, that her 
condition in July, was not such as to induce him to conclude that 
she was sick in March, the time of the sale. 
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Dr. Donallen saw her in July, 1840, and thought she was labore 
ing under a pulmonary disease, but did not examine her with 
instruments. She was also affected with a suppression of men- 
struation. 

Dr. Ferrier had also been the family physician of Mr. Beauvais, 
and kmew the servant; and does not confirm Dr. Smith’s opinion 
as to her tuberéulous diathesis. He examined her afterwards 
twice, at the plaintiff’s request, the last time with the stethoscope, 
and that examination did not disclose any serious injury. He did 
not pursue his enquiry far enough, to satisfy himself whether there 
existed any induration or hepatization of the lungs. 

The evidence leaves it doubtful whether the disease existed at the 
time of the sale, or whether it originated afterwards, and whether 
there is a probability of her recovery. The medical works which 
have been looked into for information on this subject, to wit, Jack- 
son’s Principles of Medicine, Clinique Medicale by Andral, and 
Recherches sur la Phthisie by Louis, have failed to dissipate, if 
they have not confirmed those doubts. The time which has 
elapsed since the first trial will have tended to elucidate this myse 
tery, by exhibiting a further development of the disease, or a 
favorable change, which it appears was pessible. Justice therefore 
requires, we think, that the case should be remanded for a new 
trial. In the present state of the case, the plaintiff Has not made 
her case sufficiently certain to justify a judgment in her favor. 

The judgment of the District Court is therefore reversed, and the 
case remanded for a new trial. The costs of this appeal to be paid 
by the plaintiff and appellee. 

Janin, for the appellant. No counsel appeared for the appellee, 
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Apvevine TERRELL v. Isaac W. Currer, Syndic. 


Parol evidence is admissible to prove that slaves, purchased by a married woman, 
were paid for out of her paraphernal funds, though not so stated in the act of sale. 
Such evidence is not repugnant to the deed. 

A married woman having the right to resume, at any moment, the admini ion 
of her paraphernal property, it is unnecessary to prove that she had the actual 
administration at the time that she expended a part, with her husband’s con- 
sent, in the purchase of other property, that act itself being one of adminis- 
tration. 

’ Where the wife retains the administration of her paraphernal estate, and the title is 
taken in her name, either as a purchase with funds which she administers without 
the assistance of her husband, or as a dation en payement made to her by a debtor 
of a separate and paraphernal claim, the property remains paraphernal, and does 
not fall into the community of acquéts et gains. 

A wife’s right to reinvest the proceeds of paraphernal property sold by her, is but 
a corrollary of her right to administer, or to sell, or otherwise alienate it. Suck 
contracts may be made by act sous seign-privé; no law requires that they should 
be made by authentic act. 


Appeat from the District Court of St. Tammany, Jones, J. 

Janin, for the appellant, contended that a married woman who 
wishes to invest her separate funds in the purchase of property, 
must, in order to prevent its becoming a part of the community, 
declare by notarial act that she purchases for her sole account, 
and from what source she obtained the money given in payment. 

G. Strawbridge, contra. It is enough that she take the title in 
her own name, provided she afterwards prove that the price was 
paid out of her own means. The purchase of separate property, 
may be male as well by private as by authentic act. 

Butuarp, J. The plaintiff claims as her own property twé 
slaves surrendered by her husband to his creditors, and the syndic 
is appellant from a judgment which recognizes her title. 

The facts appear to be, that the plaintiff was entitled to a certain 
sum in the succession of her father, which constituted her para- 
phernal property. That this sum was received by her husband 
during the marriage ; and that in 1834 she purchased one of the 
slaves in her own name, of one Simmons, and that the other was 
purchased by her agent in Kentucky, in the year 1833; and that both 
were paid for out of the funds in the hands of her husband, derived 
from her father’s estate. 
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On the trial, it was objected that parol evidence was inadmissible 
to prove that the slaves were purchased with paraphernal funds ; 
and the defendant took a bill of exceptions to its admission notwith- 
standing his objections. It was objected to on the ground that such 
proof was against and beyond what was contained in the written 
contract, and could not be introduced without showing that the wife 
was in the actual administration of her paraphernal property. 

The court, in our opinion, did not err in admitting the evidence. 
It does not appear to us that the evidence, that the price stated to 
have been paid, was in fact paid out of the proper funds of the 
wife, is repugnant to the deed itself; and as the wife has at any 
time the right of resuming the administration of her paraphernal 
property, and it belongs legally to her, we see no necessity for 
proving that she had the actual administration at the time that she 
appropriated a part of it to the purchase of the slaves, with her hus- 
band’s consent. That act alone was one of administration, and 
was done with the consent of the husband. The bare receipt of 
the money by her husband, does not alone show that she had con- 
fided to him the administration. On the contrary a part of it was 
employed by her agent in Kentucky, under her orders, and was 
invested in the purchase of one of the slaves in dispute. If the 
slaves had died, and the wife had claimed of the syndic, as a debt 
due her, the amount derived from her father’s estate, we think, 
under all the circumstances of this case, that she could not have 
recovered; because the investment of the amount by her, even 
during the marriage, would be considered as a valid contract. It 
is difficult to find any real distinction between this case and that of 
Dominguez v. Lee, 17 La., 300. In that case we held, that when 
the wife retains the administration of her paraphernal estate, and 
the title is taken in her name, either as a purchase with the funds 
which she administers without the assistance of her husband, or as 
a dation en payement made to her bya debtor of a separate and 
paraphernal claim, the property thus acquired remains paraphernal, 
and does not fall into the community of acquéts et gains. 

We readily admit that the subject is not free from difficulties, 
growing out of the very general dispositions of the law applicable 
to such cases. The wife’s right to sell, or otherwise alienate, 
and to administer her paraphernal property, is clear. Her right to 
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re-invest the proceeds of her property thus disposed of, would seem 
to be but a corollary from that principle. It would perhaps be a 
safe and proper precaution to require that such contracts should be 
by authentic act, as contended for by the defendant’s counsel; but, 
we are not aware that any law requires it, and we have never re- 
cognized its necessity to their validity. It is certainly of their 
essence that the wife herself should make the purchase legally, 
while in the administration of her paraphernal property, and that 
it should be a bona fide re-investment of money under her control, 
and forming a part of her paraphernal property, or a dation en 
payement. Such contracts, under private signature, might more 
readily be supposed to be antedated by collusion between husband 
and wife. Butin the present case we see nothing suspicious. The 
purchases were made many yeats before the surrender by the hus- 
band, and so sar from his colluding with the wife, the slaves were 
placed on his bilan as his own property. 
Judgment affirmed. 


Merrit Granpison Kemp, and others, Heirs, v. ABNER Womack. 


Where both parties claim under the same person, neither can dispute his title. __ 

A remission, in the court below, of the amount of damages allowed by the jury, will 
stop the party from setting up any claim for damages in the appellate court. 

A and B sue as heirs, and judgment in favor of A and against B. Defendant alone 
appeals, alleging in his petition that he complains only of so much of the judg- 
ment as was in favor of A. On the trial of the appeal, B intervened. Held, that 
not having appealed, he cannot interfere without the consent of the defendant‘ 
and that so much of the judgment only as was in favor of A, is before the court. 


Appgat from the District Court of St. Helena, Jones, J. 

J. P. Bullard, for the plaintiffs. 

Preston, for the appellant. 

Garand, J. Merrit Grandison Kemp, and Virginia Caroline 
Kemp, represent themselves as the legal heirs of David Kemp, de- 
ceased, by right of representation of their father, Thomas Kemp, 
deceased, who was a brother of David. They claim one undivided 
fifth of a number of slaves in possession of the defendant, and the 
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value of their services for six years and six months, previous té'the 

institution of this suit, which they say was five hundred and twenty 

dollars. The defendant says, that neither the plaintiffs, nor those 

moder whom they claim, ever had any right or title to the negroes 

described in the petition. He further avers, that he has had open, 

unequivocal, and public possession of said slaves as owner, for up- 

wards of nineteen years, without interruption ; wherefore he pleads - 
the prescription of five, ten, and fifteen years. 

The evidence shows that the slaves in controversy, or those from 
whom they descended, were in the possession of David Kemp as 
owner, previous to his death, about the year 1820. He had in- 
herited one or more of them from Jonathan Kemp, who died pos- 
sessed of them as owner. After the death of David Kemp, the 
slaves went into the possession of Isaac Kemp, from whom the ‘de- 
fendant got them in a manner not clearly explained, though it may 
be inferred, by purchase, as a witness says that he told defendant, 
after he had made the first payment for the slaves to Isaac Kemp, 
that he had better not pay the balance, until the estate of David 
Kemp was settled, as the title might not be good, if that estate 
should prove insolvent. Itis further proved, that the defendant has 
been in open and undisguised possession since the year 1821. The 
plaintiffs were minors at the death of David Kemp, one of them 
being born about Christmas, in the year 1817, the other about two 
years previous. . 

The heirs of Asa Kemp, another brother of David Kemp, were 
also plaintiffs in this suit. In relation to them, besides the facts al- 
ready stated, it is in evidence that they were never residents of this 
state, and were of age at the time of the death of their uncle, whose 
heirs they claim to be. 

There was a verdict and judgment in favor of the heirs of Tho- 
mas Kemp, for one-fifth of the slaves in possession of the defen- 
dant, and for thirteen dollars and thirty-three cents damages as hire; 
and against the heirs of Asa Kemp. The latter moved for a new 
trial, which was overruled. The defendant appealed from so much 
of the judgment as was in favor of the heirs of Thomas Kemp. 
The heirs of Asa Kemp have taken no appeal, but appear in this 
court, and claim a reversal of the judgment against them, and ask 
for a judgment in their favor for one-fifth of the property in contro- 
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versy. Previous to signing the judgment, the plaintiffs, M. G. and 
V.C. Kemp, entered a remission of the damages in favor of the 
defendant. 

There is no question raised as to the heirship of the plaintiffs re- 
presenting Thomas Kemp, or as to his being a brother of David, whe 
died without ascendants or descendants. That the slaves were in 
the possession of' David Kemp as owner, at the time of his death, 
is, we think, clearly shown; and that the defendant acquired them 
through Isaac Kemp, another heir, is equally clear. The defendant 
exhibits no title, but relies upon the objection, that the plaintiffs 
show no legal title in.David Kemp, and the prescription of fifteen 
years. 
As to the first objection, we are of opinion, that the evidence 
shows, that the slaves were inthe possession of David Kemp, as 
owner, at the time of his death. He is therefore the author of the 
titles under which both parties claim, and neither can dispute his 
title, according to the well settled principles of our jurisprudence. 
1 Martin, N.S., 577. 4 Ib., 402. 2 La., 209-213. 8 La., 
234, 241. 

The defendant relies upon articles 3465, 3466 of the Civil 
Code, to sustain his plea of prescription, and he would be protected 
by them, if no cause were shown to suspend or interrupt the pre- 
scription. But it is proved, that Merrit G. Kemp did not arrive at 
the age of majority until the month of December, 1836, and his sister 
not until about two years thereafter. This suit was commenced on 
the 30th of April, 1841. These plaintiffs are therefore within the 
article 3488 of the Code, which suspends the prescription as to 
them during their minority. This view of the case renders it un- 
necessary to consider, what effect the institution of the suit for par- 
tition, commenced in 1834, between these and other parties, may 
have upon the question. 

The counsel for the plaintiffs has insisted, in this court, upon 
having the judgment amended in their favor, so as to allow hire for 
the slaves, from the time the suit was commenced in the Probate 
court, in 1834, as they say that the defendant was a possessor in 
bad faith from that time. Upon this point, it is only necessary to 
observe, that the plaintiffs have, in our opinion, renounced their 
claim for damages or hire, by entering a remission of the amount 
allowed by the jury that tried the cause. 
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As to the plaintiffs, claiming as heirs of Asa Kemp, we do not 
think that they are properly before us. They have taken no ap- 
peal from the judgment rendered ugainst them. ‘The defendant, in 
Wis petition of appeal, says that he complains only of that portion 
@f the judgment which is in favor of the heirs of Thomas Kemp, 
and that only is before us. There is no law to authorize such an 
interference, as is claimed by Asa Kemp’s heirs, without the con- 
sent of the defendant. The law prescribes a mode, by which they 
can obtain redress, if they are entitled to it; but they cannot do so, 
in the mode in which they now seek it. 

Judgment affirmed. 





Henry Lanpry v. AucusTE GAUTREAU. 


The act of Congress of the 3rd of March, 1811, providing for the final adjustment 
of land claims, and for the sale of the public lands in the territories of Orleans 
and Louisiana, revived by the act of the 11th of May, 1820, and the act of the 
15th of June, 1832, authorizing the inhabitants of the state of Louisiana to enter 
back lands, continued in force by that of the 24th of February, 1835, authorize the 
purchase of any vacant land, in the rear, not exceeding the quantity in the front 
tracts, leaving it to the discretion of the party to purchase any quantity he may 
desire within the prescribed limits. But when such party has made his election, 
and purchased the quantity he desired, though less than he was entitled to claim, 
he cannot afterwards assert his original rights, to the prejudice of innocent third 
persons, acting in good faith, and claiming under other laws. Nor will it suffice 
to allege that he aeted through error, and purchased less than he was entitled to 
buy, in consequence of mistaking the number of acres in his front tract. It was 
his duty to have ascertained the number of acres it contained, and not having 
done so, within the time prescribed by the acts under which he purchased, his 
right of pre-emption was lost. 

Theact of Congress of the 15th of June, 1832, is not a renewal of any previous act. 
It is an independent provision, in favor of those who had not had the benefit of 
former laws, and includes an entirely new class of cases not before provided for. 

Where an applicant for the purchase of certain public lands, under an act of 
Congress authorizing the sale of such lands when vacant, does not disclose to the 
Register of Public Lands or to the Receiver of Public Moneys the fact, that they 
were occupied at the time of his application, the validity of the sale may be in- 
quired into, without any previous proceeding on the part of the United States to 
annul it. The court is bound to presume that the officers of the government 
would not have sold the lands, had they known that they were occupied, and to 
declare the sale a nullity. 
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Tue plaintiff is appellant from a judgment of the District Court 
of Assumption, Nicholls, J., in favor of the defendant. 

Beatty, for the appellant. 

Ilsley, for the defendant. 

GarzanpD, J. The plaintiff being the owner of a tract of land of 
four arpens front, by forty in depth, confirmed to his vendor, Ar- 
mand Landry, on the bayou Lafourche, on the 22d of February, 
1822, purchased from the Register of the Land Office, and the Re- 
ceiver of Public Moneys at New Orleans, an equal quantity, viz., 
one hundred and forty seven superficial acres, in the rear of and 
adjacent to his front tract, under the provisions of an act of Con- 
gress, approved the 3d of March, 1811, and revived for two years, 
by the seventh section of another act, approved May 11th, 1820. 
1 Land Laws, 588, 779. These acts authorized the owner of a 
tract of land fronting on a water-course, under certain restrictions, 
to become a purchaser, by preference, of any vacant land in the 
rear of and adjoining his front tract, not exceeding forty arpens in 
depth, by the superficial quantity contained in the front tract. When 
this purchase was made, the plaintiff now alleges, that he supposed 
his front tract contained only one hundred and forty seven superficial 
acres, but that he has discovered that, inonsequence of his side 
lines opening, it contains forty seven acres and six-hundredths more, 
although his confirmation is only for four arpens front by forty deep, 
equal to one hundred and forty seven acres. At what time the 
plaintiff discovered the deficiency in the quantity of land he was 
entitled to purchase, does not appear, but on the Ist of June, 
1836, he applied to the officers at the same land office, to become 
the purchaser of these forty seven acres and six-hundredths of land, 
under the provisions of another act of Congress, approved June 
15th, 1832, entitled, ‘an act to authorize the inhabitants of the state 
of Louisiana to enter back lands,’ 8 Laws U. S., 595, which act, 
by another passed on the 24th of February, 1835, was extended to 
the 15th of June, 1836. In the application to purchase, the plain- 
tiff bases his claim upon the act of 1832, and not upon those of 
1811 and 1820, under which he entered the first tract. The appli- 
cation was granted, and the plaintiff purchased for $58 83 the land 
in controversy. 

In 1832, the defendant commenced working onthe land. In 1833, 
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he settled on it, and remained with his family and that of his brother, 
until the 15th June, 1836, when for himself and the minor children 
of his brother, he also applied to the land officers in New Orleans, 
to purchase a quantity of land, which includes the locus in quo, 
unger the pre-emption law of June, 19th, 1834; which application 
was granted, upon proof of settlement and cultivation being made 
in conformity to law, and a receipt in due form was given him, 
under which he now claims the premises. 

The plaintiff contends that under the acts of Congress of 1811 
and 1820, he was entitled to purchase a quantity of land, equal to 
his front tract, and that not having done so at the time, he hada 
right to a preference in purchasing the deficiency, whenever it 
should be discovered. If not so, he contends that the act of Con- 
gress of June 15th, 1832, and the extension of it by the act of 
February 24th, 1835, revived his right, or granted a new privi- 
lege. As to all these acts, it is to be observed that they authorize 
the purchase of a quantity of vacant land in the rear, not exceeding 
the quantity contained in the front tract. This, we think, leaves 
the party a discretion as to the quantity of vacant land he may 
enter or purchase, and having once made his election, he cannot 
afterwards change his mind, and claim his original rights to the 
prejudice of innocent third persons, acting in good faith, and claim- 
ing under other laws. The plaintiff, in the first instance, may 
have chosen only to enter the quantity he did. He now says, it 
was an error, as his front tract was not surveyed, and he did not 
know the superficial quantity he was entitled to purchase. This 
was not the fault of the officers of the United States, as it was in 
the power of the plaintiff to have had his front tract surveyed to 
ascertain the quantity, and to have availed himself of the privilege 
accorded by law. Not having done so, within the time specified 
by the acts of Congress of 1811 and 1820, we think that his right 
of pre-emption under those acts, ceased and became void. It 
would seem that sych were the plaintiff’s views also, as it does 
not appear that he made any effort to purchase the deficient quan- 


"tity, for more than fourteen years after the date of his first pur- 


chase. This is such a long acquiescence in a reputed error, as to 
require a very strong case to be made out, to induce us to interfere, 
and evict an innocent purchaser. 
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As to the rights of the plaintiff under the act of 1832, we think 
they are untenable. Having once availed himself of the privilege 
granted by the acts of 1811 and 1820, he had no further rights 
granted to him by subsequent laws. The act of Congress of June 
15th, 1832, we do not regard as a revival of any previous act or 
acts. Itis an independent provision, made in favor of those Who 
had not had the benefit of previous laws, and includes an entire 
new class of cases, not previously provided for. But, if we sup- 
pose that it did not, the cause of the plaintiff would not be advanced 
by it. The act of 1832 contains the same restriction as previous 
laws, as to the right of preference being upon vacant Jands only, 
and it also provides that the time of delivering the notice of inten- 
tion to purchase, shall be considered as the date of the purchase 
and acceptance of the right. It is shown, beyond all doubt, that at 
the time that the plaintiff made his purchase, the land was not 
vacant, but had for several years previous been in the possession of 
the defendant, who had cleared a large portion of it, had erected 
houses and improvements on it, and had cultivated portions of it 
in and after the year 1832, all of which facts were known to the 
plaintiff, and not disclosed by his agent to the public officers when 
he applied to purchase the land. It is not denied that the defen- 
dant was a settler on the place, and entitled to a right of pre- 
emption under the act of June 19th, 1834, if this claim had not 
been interposed. This case approaches so nearly in its main fea- 
tures to that of AZarsh and Miller v. Gonsoulin,, 16 La., 84, that 
we must come to the same conclusion in relation to it. The plain- 
tiff’s counsel contends that the act of the Register and Receiver 
in selling the land to the plaintiff, has divested the United States 
of all title, and that it could not afterwards be sold to the defendant. 
We are bound to presume that the officers of the United States 
would not have sold the land, had they known it was occupied; and 
the argument is not to be received with much favor, when it appears 
that neither the plaintiff, nor his agent, disclosed the fact of the land 
being occupied at the time of or previous to the sale. If the land had 
in reality been vacant, some doubt might exist whether some pro- 
ceeding was not necessary, on the part of the United States to annul 
the sale; but as it is certain that the land was not vacant, the 
officers had no right to sell it, and we have therefore a right to 
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examine into the validity of the sale, according to the principles 
laid down in the case of Wilcox v. Jackson, 13 Peters, 498, and in 
repeated decisions of this court. 

Being satisfied that the Register and Receiver sold land which 
they had no legal authority to sell, we cannot do otherwise than 
declare the sale to the plaintiff a nullity. 

The defendant having shown that he has purchased the same 
land under the pre.emption law, we are of opinion that there is no 
error in the verdic: and judgment of the inferior court. 

Judgment affirmed. 


Henry C. TurpopEaux v. ALEXANDER THOMASSON, and others. 


Appgax from a judgment of the District Court of Lafourche 
Interior, Nicholls, J. 

Miles Taylor, for the plaintiff. 

Isley, for the appellant. 

Martin, J. One of the defendants, St. Clair Thomasson, is 
appellant from a judgment by which the sale of certain property, 
which he claims, has been declared to be simulated, null, and void, 
as to the plaintiff, and a half lot and certain slaves therein men- 
tioned, have been ordered to be seized and sold to satisfy a judg- 
ment obtained against Alexander Thomasson by the plaintiff. The 
facts of this case are recorded at full length in a judgment 
delivered in March, 1841, between the plaintiff and certain co-de- 
fendants of the appellant See 17 La. 353. 

His counsel has urged: First, That the sale of the half lot by 
Alexander Thomasson to his sisters, was made long before the origin 
of the plaintiff’s claim against him ; that it was by an authentic act, 
and that the delivery took place brevi manu, the vendees dwelling 
on the premises. 

Second, That the vendor was not suffered to remain in corporal 
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possession of the premises, nor to occupy them under a precarious 
title. 

Third, That anterior creditors might attack the sale, but that 
posterior ones must bring themselves clearly within the articles of 
the Civil Code. 

The case was tried by a jury, who brought in a verdict against 
the present appellant, who made no attempt to obtain a new trial. 
On a close examination of the evidence, we are unable to discover 
any thing which authorizes us to disturb the verdict. The sisters 
of the vendor, his vendees, were on a visit to him on the premises, 
' when the act of sale was executed. They do not appear to have 
remained long with him afterwards, nor ever to have interfered 
with the premises. Their vendee, the present appellant, does not 
appear ever to have taken possession. There is, however, some 
evidence of his having sought to lease or sell the premises ; but to 
this part of the testimony, the jury does not appear to have given 
any credit. A. Thomasson, the original owner, does not appear 
ever to have quitted the possession of the premises, or to have 
ceased to exercise complete ownership over them. The slave was 
contracted for and paid for by A. Thomasson; although the bill of sale 
for her was taken in the name of his sister. The slave was in his 
possession sometime before the sale, and he does not appear to 
have ceased to possess her. Neither his sister, nor the present ap- 
pellant, her vendee, have ever interfered with the slave or her 
issue. The questions of law, which the present appellant has 
urged, were considered and disposed of, when this case was before 
us between the plaintiff and some of the co-defendants of the 
appellant. 

Judgment affirmed. 


VoL. I. 48 
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Marrua Hart and others, Heirs, v. Anrnur M. Forty. 


The p'aintiff in a petitory action, must show a good and legal title in himself. 

A defendant, sought to be evieted by a petitory action, may urge, by way of exception 
to the title of plaintiff, any thing that he could plead in a direct action of nullity. 
Though the interest of the wife, or of her representatives, in the property of the 
community, attaches at the dissolution of the marriage, subject to their right of re- 
nouncing and of being exonerated from the payment of the community debts, they 
ean claim nothing of the acguéts ef gains until the debts of the community are 
paid. ~ 

An adjudication to the surviving partner, of the whole of the community property en- 
eumbered with its debts, is void ; no such adjudication can be made befure a liqui- 
dation of the community, showing the real amount of the acquéts et gains, aud of 
the property owned in common. 

The community is dissolved by the death of one of the spouses; and the survivor and 
the heirs of the deceased, are each seized of one undivided moiety of the property, 
subject to the payment of the debts. 

A creditor who wishes to hold the heirs of the wife responsible for a community debt, 
must juin them in his suit against the husband, for the latter no longer represents 
the community. 

Prescription cannot avail one not in possession. 

Deferdaat being in possession, no prescription ean bar his right to contest the validity 
of the title under which the plaintiff claims, 

Where property brings less than the amount ot the mortgage of the creditor at whose 
suit it is sold,all subsequent mortgages fall to the ground, and the sheriff is autho- 
rized to eraze them. 


Tue plaintiffs are appellants from a judgment of the District 
Court of Assumption, Deblieux, J., in favor of the defendant, quiet- 
ing him in the possession of the land in dispute. 

Beatty, for the appellants. 

Miles Taylor, for the defendant. 

Morpny, J. The petitioners seek to recover a tract of land, 
adjudicated to their father, Robert Thompson, at a sheriff’s sale, 
made at his own suit, asa judgment creditor of one André Can- 
dolle. ‘The material facts of the case, as disclosed by the record, 
are, that on the Ist of August, 1822, Antoine Barras and André 
Candolle made their promissory note for $2130, by which they 
bound themselves jointly and severally to pay said sum in all the 
month of March, 1823, to the order of one Louts Riché, by whom 


it was endorsed over to Thompson, before the maturity of this obli- 
gation, on the 2Ist of October, 1822, ‘The community which had 
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existed between Candolle and Anne Le Gros, his wife, was dissolv- 
ed by the death of the latter, on the 12th of October, 1823. All 
the community property, consisting of several tracts of land, besides 
the one in dispute, thirty eight slaves, a considerable quantity of 
moveables, and credits to a large amount, was adjudicated to Can- 
dolle, at the appraised value or price of the inventory, to wit, the 
sum of $59,808. Barras and Candolle having failed to pay their 
note, Thompson obtained a judgment in solido against them on the 
26th of November, 1823. Under this judgment, a fieri facias 
was issued, and levied on the tract now claimed, which kad be- 
come the exclusive property of Candolle, under the adjudication 
previously made to him bya decree of the Court of Probates 
of the parish of Assumption. The property was sold, at twelve 
month’s credit, to one Joseph Menard, who having failed to pay his 
bond, the land was again offered for sale, and finally adjudicated to 
the seizing creditor, Thompson, for $55, on the 17th of April, 1826. 
Notwithstanding this sale, and the one previously made to Menard, 
it appears that Candolle was suffered to remain in the quiet and 
undisturbed possession of the property up to the year 1829, when 
under a judgment obtained against him by his children for $26,153 
75, as their share of the acquéts ef gains, the property was seized 
and sold to Joésph Menard, who remained also in the peaceable 
possession of the premises until the death of his wife. At the suc- 
cession sale of the estate of Menard’s wife, the land was publicly 
adjudicated to the present defendant for $7000, on the 22d of Feb- 
ruary, 1836, and this action was instituted on the 20th of September, 
1837. 

Inder this state of facts, it is contended on the part of the de- 
fendant and appellee, that under article 684 of the Code of Practice, 
and the settled jurisprudence of this court, no adjudication could 
be, or was in fact made to Thompson on the 17th of April, 1826, 
because no bid was offered to the amount of the special mortgage 
in favor of the heirs of Anne Le Gros, existing on the land by 
virtue of the adjudication made to Candolle of the community pro- 
perty, and under the judgment reducing such mortgage to $26,153 
75. Civ. Code, art. 338. 3 Martin, N. S., 604. 4 Ib., 162. 

On the part of the appellant, it is urged: 
1. That admitting the plaintiffs’ title to be illegal and defective, 
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the defendant cannot avail himself of that nullity in this action, but 
must bring a direct action of nullity to have it avoided. 

«2. That the pretended special mortgage which is said to have 
existed and to:have prevented the sale, was a mortgage of less dig- 
nity than the’ lien of the plaintiff in execution, his claim being one 
against the community which had existed between Candolle and his 
deceased wife, while this mortgage was for a claim of the heirs of 
the wife for her half of the community property, which could only 
have effect, after the debtsof the community were paid out of the 
property, that being the common pledge of all the creditors of the 
community. 

3. ‘That prescription has cured the nullities or defects of tke 
title of the petitioners, if any ever existed. 

4. That if the sale to Thompson be set aside as null, his judicial 
mortgage which has since lain in abeyance should be declared to 
be reinstated, and the property sold to satisfy the same. 

I. The rule is that ina petitory action the plaintiff is bound to 
show title in himself; this, we apprehend, means that he must show 
a good and legalone. If that which he exhibits is defective, and 
contains absolute nullities, apparent on the face of it, the defendant 
in possession can surely avail himself of such nullities. So long 
as he is left undisturbed, he has no interest in bringing an action to 
annul a title which.may never be set up or opposed to him, but 
whenever, under such adverse title, he is sought to be evicted, he 
can urge against it, by way of exception, any thing that he could 
plead in a direct action of nullity. 

Il. Were this a controversy between the heirs of Candolle’s 
wife, and the petitioners, as creditors of the community, to render 
the community property subject to their claim before its partition 
or adjudication, under art. 338 of the Civil Code, if would wear 
avery different aspect from that which it presents when a third 
party is concerned. In Lawson et ux. v. Ripley, 17 La. 238, we 
have said, that the wife, or her representatives, although their 
distinct interest in the community attaches at the dissolution of the 
marriage, subject to their right to renounce and be exonerated from 
the payment of the community debts, have nothing to claim out of 
the acquéts et gains, until such debts are paid. It seems to us 
extremely improbable that the code ever contemplated that the 











FEBRUARY, 1842. 381 





Hart and others, Heirs, v. Foley. 








whole amount of the community property, however incumbered~ 
with debts, could be adjudicated to the surviving father or mother; 
and the difficulty which now engages our attention, shows the 
impropriety of such an adjudication, before a liquidation of the 
community is made, showing what are the acquéts et gains, and 
the property really owned in common between the children and the 
surviving father or mother. As our laws, however, have provided 
no mode to compel a regular settlement of a community dissolved 
by the death of the wife, it behooves the creditors of the commu- 
nity to interfere for the protection of their own rights. After the 
death of one of the spouses, the community, in a legal sense of the 
word, is terminatéd; each party is seized of one undivided half of 
the property, subject to the payment of the debts. The creditor 
who wishes to hold the heirs of the wife responsible for a commu- 
nity debt, must join them in his suit against the husband, for the 
latter no longer represents the community which is atan end. In 
the present case, Thompson sued Candolle alone; the judgment 
he obtained could not be opposed to the Children, or affect their 
special mortgage previously recorded; as to them it was a debt 
personal to their father. Had he sued the children and obtained a 
judgment against them, as for a debt of the community, he might 
perhaps have successfully attacked the adjudication, or at least he 
might have seized their mortgage claim in the hands of Candolle. 
But Thompson having looked to Candolle alone, and his heirs 
claiming now under the latter as the sole owner of the property 
which they say was transferred to them by the sheriff’s sale, they 
cannot be allowed, in the present suit, to question the validity of 
the. proceedings in the Court of Probates, under which Candolle 
acquired his minor childrens’ share in the property in dispute. 
One of the principal and legal consequences of this adjudication, 
was to create a special mortgage on the property in favor of his 
children. This mortgage existed before the rendition of the judg- 
ment obtained by Thompson against their father individually. 
The defendant, who was a third party, was not bound to know the 
origin of the debt for which Thompson obtained a judgment 
against Candolle, more than one year after the death of his wife. 
Finding this judgment recorded after the mortgage of the children, 
the defendant must have considered the sheriff’s sale to Thompson 
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as a mere nullity, and in this opinion he must have been confirmed 
by the course pursued by Thompson himself, notwithstanding the 
adjudication made to him of this property. He suffered Candolle 
to remain in possession of it, and afterwards saw the property ad- 
vertised twice for sale, and pass suecessively into the hands of 
Joseph Menard and the defendant, without raising any claim to the 
property. Under such circumstances it appears to us that the 
petitioners should not be‘allowed to disturb the defendant, who is a 
purchaser in good faith. 

III. As to the plea of prescription against the pullities which 
may exist inthe. title on which the plaintiffs claim. Admitting that 
the nuility which igshown to exist in this tile tould be cured by 
prescription, of which we entertain strong doubts, it appears to us 
that it cannot avail a party not in possession. The defendant on 
the contrary, being the possessor, no prescription can bar his right 
to contest the validity of the sheriff’s sale, under which the.plain- 
tiffs claim. 

IV. We cannot decree the reinstatement of Thompson’s 
judicial mortgage on the property in dispute, on the very ground 
which induced us to consider his title as a nullity, to wit, the 
existence of the special mortgage of $26,153. When the property 
was sold at the suit of Candolle’s children, and bought by Menard 
for a sum less than the amount of their mortgage, all subsequent 
mortgages fell to the ground. and the sheriff was authorized to 
release them. Code Prac. 708. 


Judgment affirmed. 
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HELENE Jeaupron and Husband v. Zepuyr Bovpravx, 
Tutor, &e. 


A widow has a right to recover her paraphernal estate, independently of any settles 
ment of the commurity. She cannot be charged with her share of particular 
debts due by the community, but only with the final balance, on a settlement of 
the estate, in case she has, either tacitly.or expressly, accepted the community. 

One partner cannot sue another for particular sums ‘paid on account of the concern; 
the action must be for a final settlement of the partnership, and for the balance 
due after such liquidation. 


Appeal from “the Court of Probates of Lafourche Interior, 
Knoblock, J. 

Betiarp, J. The plaintiff, Héléne Jeaudron, sues in this case 
to recover from the tutor of her children, who are the heirs at law 
of her former husband, an amount inherited by her during mar- 
riage; alleged to be $824 41. The defendant pleads various small 
sums in compensation, which he alleges were paid to the plaintiff, 
Héléne, on account of her paraphernal estate. Judgment was ren- 
dered for her, allowing her only a small part of her demand, and 
she appealed. 

We think that the plaintiff, Héléne, was chargeable in this action, 
with only such sums as were received by her on account of her 
separate claim, and not with any share of the debts of the com- 
munity paid by the curator. The widow has a right to recover her 
paraphernal estate, independently of any settlement of the com- 
munity, as we held in the case of Robin et als. v. Castille, 7 La. 
292. The representative of the estate has no right to charge her 
with her share of particular debts due by the community, but only 
with a final balance, on settlement, if she has accepted the com- 
munity either tacitly or expressly. Such a proceeding would in 
substance charge her with a part of the debts, without rendering 
an account to her of her share of the common property. The case 
is analogous to that of one partner suing another for particular 
sums paid on account of the concern, which we have often held 
could not be done, but that there should be a final settlement of all 
the partnership accounts, and an action only for the balance due 
on such liquidation. 
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The just credits against the plaintiffs’ demand, according to these 
principles, appear to amount to $436 19; the other items either 
being without proof, or liable to the objections above stated. The 
rights of the estate on account of the payment of debts, is reserved 
for a final settlement of the community. 

The plaintiffs’ counsel contends that she is entitled to interest 
from the opening of the succession, under article 989 of the Code 
of Practice. We are of opinion that this is a debt due by the 
estate upon which interest may be claimed, but as partial pay- 
ments were made, interest must be calculated from the last 
payment, to wit, March 29, 1838. : 

The judgment of the Court of Probates is therefore’ reversed, 
and ours is for the plaintiffs forthe sum of three hundred and eighty 
eight dollars and twenty two cents,’ with interest at five per cent 
from the 29th of March, 1838, and costs in both courts. 

Miles Taylor, for the appellant. No counsel appeared for the 
defendant. 
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and another. 


Where the creditors of an insolvent, having voted for two persons as joint syndics, 
remain silent while one of the two procures himself to be recognized by the court 
as sole syndic, sells the property of the estate, completes his administration, and 
files his accounts, and a final tableau of distribution, which is homologated without 
opposition, they will be considered as having ratified his acts, and will be bound by 
their silence. ‘ 

An insolvent, who has surrendered his property to his creditors, is interested that the 
estate should be legally disposed of, in order, in case of its insufficiency to pay his 
debts in full, to diminish as much as possible the balance that may remain due, or, 
in case of its sufficiency, to preserve for himself whatever may be left after the cre- 
ditors have been satisfied ; but this interest is not a real one, in any part of the pro- 
perty ceded. 

A debtor who has surrefdered his property to his creditors, cannot, after the pro- 
ceedings in insolvency have been closed, interfere and set aside a sale, by the syndic, 
of property in the hands of an innocent purchaser. 
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ApPrEAL from the District Court of Pointe Coupée, Deblieux. J. 
Isley, for the appellants. * 


Janin;for the appellegs. 1. The interest which an insolvent has. 


in property surrendered to his creditors, is not a real right, which 
follows the property into the hands of a purchaser. The purchaser 
in good faithis safe, even in case of fraud on the part of the'cre- 
ditors or of the syndic. 1 Bullard and Cufry’s Digest, 495. 2. Lhe 
sale to the plaintiffs was under an order of court, and the purchaser 
is protected. Michel’s Heirs v. Michel’s Curatér et al. -¢ 11 La., 
149. Lalanne’s Heirs v. Moreau, 13 La., 431. Ball’s Adminis- 
tratriz v. Ball et al., 15 La., 182. 

Martin, J. The plaintiffs are appellants from a judgment dis- 
solving an injunction, which they had obtained to stay proceedings 
on an order of seizure and sale, issued against them, for the price 
of a tract of land, ceded by Arnaud Beauvais to his creditors, on 
the ground that the sale was effected by-one syndic, while the cre- 


, - ditors had ydted for two individuals as joint syndics, in consequence 


whereof the plaintiffs are in danger of eviction. 

The record shows that the*individual who effected the sale, pre- 
sented his petition toswhich was annexed the process verbal of the 
meeting of the creditors, praying to be recognized as sole syndic, 
and to be allowed to givg security accordingly, which was*ordered 
by the court; and that one month afterwards, no application having 
been made by the other individual named as syndic, and no opposi- 
tion to the proceedings having been filed by any of the creditors, 
the applicant gave bond and security. That after haying disposed 
of the property surrendered, under various orders of the court, he 
brought his administration to a close, and presented his account and 
tableau of distribution, the filing of which was duly advertised, 
and finally homologated without opposition. 

It is clear that the individual. named as a joint syndic with the 
applicantywor any ef the creditors, might have interfered and’ pre- 
vented the former fromsacting as sole syndic, or otherwise inter- 
meddling inthe -administratiom of the estate without suffigient 
authority. »But*they all remained silent and saw him recognized 
by the court a8 sole syndic, sell the property as such, complete his 
administration, and file his accounts, and final tableau of distribu- 
tion, praying for its homologation, ‘and for authogity to make pay- 
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ments accordingly. The parties interested, though notified byTegal 
advertisements, to make any objection which they might. have 

to these documents, or to oppose his disgharge, remainéd silent, 

and suffered the usual orders to be made. : 

The Distriet Court was of opinion that the acts of A, transact- 
ing the business of B without authority, may, by the express or 
implied ratification of the fatter, be rendered as binding as his own 
acts. Tere can be no good reason why this principle should not 
be extended to one acting as syndic, without due authority, when 
his acts receive, the ratification of the creditors of tte insolvent, in 
such a mannér as the creditors of Beauvais have manifested their 
approbation of the proceedings of the person, who acted for them 
in the disposal of the estate surrendered. 

It does not appear to us that the court erred. The creditors 
must be bound by their silence# 7 : 

The appellants have further contended that they are liable to the 
action of the insolvent, who has’an interest in the residue of his 
estate, after the creditors have been paid.. The cases in which a 
residue remains in the hands of the- syndics to be paid to the insol- 
vent, are extremely rare; for the insolvent is H® who has not where- 
with to pay his creditors. He has, however, a contingenf*interest ; 
and, as to it, the syndic represents him. «Indeed, even when there 
is no residue, he has an interest that the estate surrendered should 
be legally disposed of, in order to lessen as much*as possible the 
balance remaining due to his creditors after the distribution of the 
proceeds of the estate surrendered, This interest isnot a' real one, 
on any part of the propefty ceded. In thecase of @rcenaua v. His 
Creditors, 6 La., 9, we held that the ‘insolvent has certainly a 
claim for any part of Kis estate, or of the produce thereof, in the 
hands of the syndics, or which oiight to be there, after his creditors 
are satisfied’; and this is all he may’ Hs tn regard tg the strren- 
dered estate.’ * * . 4 4,° 2. 

In that case, however, arguéndo, we > ated, ‘if the sale has been 
illegally conductéd, it can only be set aside, and thé propefty reco- 
vered ‘by a proper suit againgt proper parties s*and“we are not 

“aware. tHat the homologation of the tableau could preclude the in- — 
“solvent, or affect any right to which this irregularity might give 
Tisey ‘or‘any claimhe might ha¥e against the syndjcs after the credi-" 
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o 
tors were all paid, if he could show that from their neglect in giving 
proper credits, or from illegdl charges, thePhave destroyed or ad- 
ministered what he might be entitled*to after his creditors are — 
paid.’ ' 

The District judge was of opinion that there is nothing to pre- 
vent the insolvent from interfering, to prevent the illegal administre~ 
tion or waste of the estate ceded ;-but that this interference naust 
be,made while the proceedings are still going on, dd est, ya they 
are finally closed. 

It is useless "to enquire whether such interference by the insol- 
vent, may be allowed at any time; as in the present case, it was not 
made before the. close of the proceedings. In the case of Arce- 
naux v. His Creditors, we expressed a doubt whether a syndic’s 
sale, could, after the close of the proceedings, be set aside, in the 
hands of aninnocent purchaser. We have said that the insolvent’s 
rights, after. the distribution of his estate, are only upon what re- 
mains, or ought to remain in thé hands of the syndic; and that he 
has no real right on the estate ‘surrendered. This leads us to the 
conclusion, that the plaintiff %: is‘under no apprehension of an evic- 
tion by the insolvent. 

The «judgment must, however, be amended accordin po the 
prayer.of the appellees, By giving damagesagainst the surety on the 
injunction bond, as well as against the principal, in solido. 

It is therefore ordered, that the judgment of the District Court 
be affirmed with costs, and that the appellee- further recover 
against Augustit! Bourgeat, the surety, in solido with his co- 
* defendant, the interest and damages giveh against the pe by 
the judgment below. | 
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« 
, Tue Stare. Pierre Boisseav and others. 
S * 
No proof will be required of the signatures to a bail bond, taken and attested offi- 
cially by a justice of the peace. 
When a bogd has been executed by filling up a printed form, interlineations made in 
consequence of want of space _ contain all the necessary writing, will be con- 
stdlered as sufficiently accounted for 


Appgat, from the District Court of East Baton Rouge, Jones;*J. 
This case was submitted to fhe court by the Attorney General, 
without argument. 

Gartanp, J. Francis Nephler is appellant from a judgment 
rendered against him, as bail for the appearance of Pierre Boisseau 
before the District Court of the parishof East Baton Rouge. The 
principal*did not appear whenefinally called on, and a forfeiture, 
nisi was taken against him,and his bail. On the trial, the District 
Attorney offered in evidence the, bond executed by Boisseau as 
principal, and Nephler and Charles Vincent as his securities. The 
counsel for the defendants objected te the bond being received in 
evidence, because the signature was not*proved, and because the 
name of ‘ Boisseau, and the words five hundred dollars forseach se- 
curity, were interlined.” The District judge overruled the objec- 
tions, on the grounds, that the bond was taken and attested officially 
by a justice of the peace of the parish, and that the.interlineations 
were sufficiently accounted for, from the circumstances of the bond 
being a printed form, in which not’sufficient space was left to con- 
tain all the writing that was necessary to state the sums, the inter- 
lineations being in the same hand writing and with the same ink. 
The defendants excepted to this opinion,. and there being a jddg- 
ment against Boisseau for $1000, and against Vincent and Nephler 
for $500 each, the latter appealed. 

The only point in the case is upon the bill of exceptions, and we 
are of opinion the judge did not err. The bond was an official act, 
taken by and in presence of a competent authority, and it was the 
duty of the Court to notice it. The original bond has come up with 
the record, and it is plain tHatthe interlineations were made as 
stated in the bill of exceptions. There is no special denial of the 

signatures, nor is it pretended that any change jvas made, in the 
obligation, after it was signed, or any fraud or deception practised. 
Judgment affirmed. 
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Tue Pouice Jury or St. Herena v. Davip J. FLuKeEr, 


* a 
Administrator. 


The demand required to be made of an administrator, curator, or testamentary exe- 
cutor, before commencing suit against a succession, is in the nature of an amicable 
demand, and need not he proved, unless specially denied. 

Police Juries are civil corporations, and may sue and be sued. 

Where the demand in the petition exceeds five hundred dollars, but the amount in 
dispute has been reduced below that sum by pleas of prescription and res judicata, 
the testimony of a sifiigle witness, without corroborating circumstances, will suffice 
to establish the plaintiffs’ claim for such reduced amount. 


Appeat from the Court.of Probates of East Feliciana, Saun- 
ders, J. 

Mure, for the plaintiffs. 2 

Lyons, for the appellant. 

GartanD, J. The petition alleges, that Kenion T. Kendrick, 
during the years 1823, 1824, 1825, and 1826, acted as the sheriff 
of the parish of St. Helena, afd assumed upon himself the duties 
of collector of the parish taxes during those years; that he received 
the taxes, and accounted for a portion of them, leaving a balance 
still due of $765 13, which,sum is now claimed of his administrator. 
It is alleged that the claim has been presented to Fluker, who re- 
fuses to pay it, or to recognise it as a debt due by the succession. 

The defendant filed an exception to the capacity of the plaintiffs 
to sue, because the action is not brought by the proper individuals, 
and the names of the plaintiffs are not set out, and on the ground, 
that the Police Jury could not institute this suit. He then proceeds, 
in the eventof his exception being overruled, to answer to the 
merits by a general denial. 

At a subsequent term of the Court, the defendant amended his 
answer, and filed a plea of res judicata, setting forth two suits 
which had been brought* by William George, Treasurer of the 
parish of St. Helena, against Kendrick, in his life time, for the use 
and benefit of the Police Jury, in which the same matters were in 
contestation, and in which judgments were rendered in favor of the 
defendant. He also pleaded the prescription of one year. He 
further said, that in the years’for which the balances are claimed, 
no legal assessments were made, and the payment of the taxes 











al 





RANE TROT TITS 


eee 








x . * 


390 NEW ORLEANS, 





Police Jury of St. Helena v. Fluker, Administrator. 





could not be enforced in the parish of St. Helena; and that Ken- 
drick had paid all the moneys he ever collected. He further says, 
if Kendrick is liable at all, it is on the official bonds which he gave, 
faithfully to collect the parish and state taxes. He subsequently 
filed a plea of prescription of ten years. 

On the trial, it was proved by Thomas Webb, that he had acted 
as the deputy of Kendrick during the whole time that the latter was 
sheriff, which was in the years 1823, 1824, 1825, and 1826, during 
all which time Kendrick was collector of the parish taxes. The 
witness was present, when various payments were made by Ken- 
drick, which are stated in the account filed with the petition. He 
also proves that the four tax rolls offered in evidence, were the tax 
rolls of the parish for the aforesaid years, and that they are the 
same that were placed in the hands of Kendrick as tax collector. 
He says that he has no interest in this suit. 

The Probate Court decided, that for the taxes of 1823 and 1824, 
the claim was prescribed by the lapse of ten years. For those of 
the year 1825, the plea of res judicata was maintained, and a judg- 
ment for $444 523, with legal interest, was given in favor of the 
plaintiffs, being the balance due of the taxes of 1826, from which 
judgment the defendant has appealed. 

We are met at the’threshold by various bills of exception. The 
first of which is to admitting Thomas Webb as a witness, to prove 
the account annexed to the petition, The defendant objects on the 
ground, that the law directs sheriffs to give bonds for the faithful 
discharge of their duties, and that it having been proved that Ken- 
drick acted as collector of taxes for several years, it must be pre- 
sumed, that he gave such bonds, and that he can only be sued on 
them. It was further objected, that as the parish treasurer kept a 
record of moneys recei¥ed for the use of the parish, his account 
would be the best evidence of the sums paid by Kendrick, and of 
his deficit. These objections were overruled, and an exception 
taken. The first ground seems to us rather an exception to the 
action, than a valid objection to the witness ; it is at any rate a legal 
conclusion arising out of the pleadings, and does not show the in- 
competency or interest of the witness, and seems to take for granted 
an issue the Probate judge had to decide, and which was finally 
adjudged against the defendant. The Other gtound does not seem 
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to be more tenable. It is not shown that any record was kept, even if 
the law required the treasurer to keep one; and it is the first time 
we have ever seen a defendant object, that evidence offered was not 
of the best kind,* when the tendency of it was to lessen his own 
liability. We think the judge did not err. : 

During the trial, the plaintiff offered in evidence the documents 
purporting to be the assessment rolls of the parish for the four years 
before mentioned. To the reading of them the defendant objected, 
on the ground that they were not proved, or authenticated. Thomas 
Webb was then offered to prove that they were the fax rolls, and 
the same which were placed in the hands of Kendrick as sheriff or 
tax collector by the witness, whose testimony was objected to, on 
the ground that it was not thgbest evidence of which the case was 
susceptible. The objection was overruled, and the defendant ex- 
cepted. The defendant has not in his bill stated, what other better 
evidence existed, by which the facts could be proved, and as we are 
not aware of its existence, we cannot say the judge erred. As to 
the assessment roll for the year 1826, for the taxes of which year 
only a judgment is given, it is duly certified by the assessors and 
parish judge in conformity to law; and as to the others, it is a mat- 
ter of no moment, as the case stands. 

Many objections to other portions of the testimony were urged, 
but they do not appear to have been raised in the Court below, and 
we cannot notice them. All the objections appearing on the record, 
have been stated. 

The first objection urged in this Court, is that the action must be 
dismissed, as there is no evidence of the demand having been pre- 
sented to the administrator, previous to the institution @f the suit. 
In reply to this, the plaintiffs say that the presentment an& demand 
are alleged, and as they were not speciallygenied, that they were not 
bound prove them. This appears to us @prrect. The demand is in 
its character an amicable one, and stands upon the same principles 
as other amicable demands; and we have often said, no proof of an 
amicable demand is necessary, unless specially denied. 

‘We do not think that the judge erred in overruling the exception, 
as to the capacity of the Police Jlry to institute this suit. Bodies 
of this description are civil corporations, created for purposes 
of local police, and have&lways been considered as qualified to 
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stand in judgment. 7 Martin, 17. _ The reports are full of cases, 
in which those bodies have been plaintiffs and defendants. 

We are also of opinion that the court did not err in sustaining the 
plea of res judicata, in relation tothe taxes of 1826. In the suit insti- 
tuted by George, the pafish treasurer, it is specially alleged that he 
was authorized by the Police Jury to sue, and that he does so for 
their use and benefit. His authority was denied, but sustained by 
the court ; and on the merits, the defendant had a verdict and judg- 
ment. The parties were essentially the same, the object of the 
suit was to fecover the taxes of 1825, and though the evidence 
Offered to sustain that action was different, the suit was not of so 
distinct a character as to induce us to go again into an investigation 
of the question. The enquiry would, be a very useless one, as the 
plea of prescription would probably apply, if that of res judicata 
should prove ineffectual. 

As to whether there were any legal assessnients in the years 
1823, 1824, and 1825, it is unnecessary to enquire, as the action for 
the two first years is clearly prescribed, and that for the taxes of the 
last it is already settled. The tax roll of 1826 appears to us to be 
in due form, and if no means existed of compelling the payment of 
taxes, Kendrick ought to have looked to it before he undertook the 
collection. He was not bound to collect the parish taxes, and when 
he assumed the duty, it is to be presumed he understood what diffi- 
culties existed. 

We are clearly of opinion that the prescription of one year does 
not apply in this case, but that the prescription of ten years does, 
and must prevent any recovery of the balance of taxes for 1823 and 
1824. @ 

The d@fendant has urged most earnestly, that the demand in this 
case exceeded $500, and that there is only one witness, Webb, to 
sustain it, without any cqgroborating circumstances. In the figgt place, 
the defendant, by his kl of prescriptson and res judicata, has pre- 
vented us from examining a portion of the demand set up, and has 
thereby reduced the sum in controversy below $500. But even if that 
were not the case, we think there are corroborating circumstances 
in the record to sustain the testimony of Webb. The tax roll of 
1826, which is good evidence without Webb’s statements in relation 
to it, is one circumstance, and the admifygion found in the record of 
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the suit against Kendrick, that he acted as sheriff, is another cir- 
cumstance ; and others could be named, not depending on Webb’s 
testimony. 

The defendant insists that the judgment must be annulled, as it 
allows interest at five per cent per annum from its date. We do 
not think so. Kendrick was the agent of the plaintiffs to collect 
taxes for them, and to account. He was a public officer and a de- 
faulter, and we think is bound to pay interest. Civ. Code, art. 
2259. The claim for interest, can also be sustained under article 
989 of the Code of Practice. 


Judgment affirmed. 


Samuet C. Bet and another, for the use of Charles McMicken, 
v. James H. Mrx, Administrator. 


Appgat from the Court of Probates of West Feliciana, Daw- 
son, J. 

Butuarp, J. This is an action against the succession of the ma- 
ker of a promissory note, bearing date the Ist of February, 1829, 
and the suit was instituted in 1839. 

The administrator pleaded a failure of consideration, and the pre- 
scription of five years. The plea of prescription was sustained, and 
the plaintiffs appealed. 

It is contended in this court, as it was withdat success in the court 
below, that the prescription was interrupted by a suit brought upon 
the same note before the five years had elapsed. It is shown 
that in 1831 suit was brought; that the defendant prosecuted an 
appeal to this court, and that the judgment was rerversed ; and that 
after a second appeal, the case terminated bya nonsuit. See 3 La. 
447. 10Ib., 514. 

This is clearly an interruption of the prescription. The parties 
were substantially the same, the only difference being, that, in the 
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present case, the action was brought by Bell and another for the 
use of McMicken. The plaintiffs had a right to give what destina- 
tion they thought proper to the fund when collected, and the de- 
fendant has not pleaded that the note belonged exclusively to 
McMicken. No objection is made to the form of the present ac- 
tion, and the defendant cannot complain that the form of the action 
enabled him to avail himself of any defence, either against the Bells 
or McMicken. 17 La., 213. Civ. Code, 3484. 

The evidence does not satisfy us that the consideration for which 
the note was given has failed; and its due execution is admitted. 
The plaintiffs are therefore entitled, in our opinion, to have their 
claim against the estate of Williams acknowledged, as one to be 
paid concurrently with the other creditors in the due course of ad- 
ministration. Code of Practice, arts. 986, 987. 

It is therefore ordered that the judgment of the Court of Pro- 
bates be reversed, and the plea of prescription overruled ; and it is 
further adjudged, that the plaintiffs recover of the estate of Williams 
fifteen hundred dollars, with interest at ten per cent from the Ist of 
February, 1830, until paid, subject to a credit of one hundred and 
eighteen dollars and twenty seven cents on the 15th March, 1832, 
to be paid concurrently with the other creditors in due course of 
administration, together with costs in both courts. 

J. R. Thomas, and J. P. Bullard, for the appellants. 

Boyle, for the defendant. 


James M. Reynotps and another v. Tue Feniciana Steampoat 
Company. 


AppgaL from the District Court of West Feliciana, Dawson, 
J., presiding. . 
This case was submitted to the court, on the points filed by 
T. J. Cooley, and Janin, for Zenon Porche and Augustin Le 
Blanc, the appellants, and by 7urner, for the plaintiffs. 
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Burtarp, J. This case is the same with that reported in the 
17th volume of the Louisiana Reports, p. 397, except that other 
defendants are appellants. They rely on the same assignments of 
errors, and the same judgment must be given, for the reasons 
stated in the opinion of the court referred to. 

It is therefore orderéd that the judgment of the District Court be 
reversed, and that the case be remanded for further proceedings 
according to law, the plaintiffs and appellees paying the costs of this 
appeal. 











Dominique Francois Burtue, and another, v. E. Leon 
BERNARD. 


A bond taken in the name of the sheriff, on a sale, under execution, at twelve months’ 
credit, is for the benefit of the judgment creditors; hence the law requires, if there 
be several such creditors, that as many bonds be taken as may be necessary to de- 
liver to each party his just portion of the price. These bonds should be made out 
in the names of the different parties, among whom the price is to be divided. 

Where a single bond was taken, in the name of the sheriff, on a sale, under execution, 
at twelve months’ credit, for the whole price of the property, which was sold free 
from all incumbrances, it represents the whole price, and belongs to the several par- 
ties interested, according to their rights in the property itself. 

A bond taken in the sheriff ’s name, ona sale, under execution, at twelve months’ credit, 
is in his hands only as a deposit. He has no property in it, which he can transfer to 
any other person than the party for whose benefit it was taken. Where such a bond 
has been assigned to a third person, the parties entitled to it will have the same re- 
medies against the assignee, as against the sheriff, had he retained it and received 
the amount. 

The Recorder of Mortgages, having erased plaintiff’s mortgage, without his consent ; 
and the sheriff having sold the land, seized at the suit of the plaintiff, at twelve 
months’ credit, and assigned to a third person the bond taken for the prcie, held: 
that plaintiff may look to the Recorder of Mortgages for indemnity, or to the pro- 
ceeds of the sale in the hands of such third person, at his pleasure. 


Apprat from the District Court of the First District, Buchanan, J. 

This case was submitted on the points filed, by Sowlé, for the ap- 
pellant, and V. Burthe, for the appellees. 

Morpnuy, J. Under an execution issued from the City Court of 
New Orleans, by virtue of a judgment against Copland and 
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McLawrie, the city marshal, B. Beauregard, levied upon and ex- 
posed for sale two lots of ground, on which the petitioners had a 
special mortgage as vendors, for the sum of $1484 64, with in- 
terest from the 29th of March, 1837. The lots not reaching to two 
thirds of their appraisement, were again offered for sale on a credit 
of twelve months, and were adjudicated to one F. A. Conant for 
$3600. The purcliaser executed his bond payable to the marshal 
for the full amount of the adjudication, on the latter raising all the 
mortgages existing on the property. The marshal endorsed this 
bond, making it payable to bearer, and had it negotiated to the de- 
fendant, through W. L. Palmer, a broker. Neither the mortgage, 
nor the suing creditors were paid out of the proceeds of the sale. 
Under these facts, the petitioners aver, that by reason of their mort- 
gage, they were the first to be paid out of the price obtained for the 
property seized ; that the transfer to the defendant was illegal and 
void, the marshal having no right whatever to said bond, which 
was in his hands only as a deposit; and that the defendant cannot 
be considered as a bona fide holder of the bond, it being apparent, 
from the face of the instrument itself, that the marshal had no right 
or title to it. They pray that the defendant may be decreed to de- 
liver up to them the bond, and in default thereof to pay the full 
amount of their debt, with interest and costs. The answer denies 
this right of the plaintiffs to sue on the bond, they not being parties 
to the suit, in which the order of seizure was issued. It avers insub- 
stance, that the bond was transferable, and that the defendant be- 
came the transferree of it bona fide, and for a valuable consideration; 
that he was not bound to know whether all those, who might have 
an interest in the property sold, were secured; that the mortgages 
could not have been erased unless with the consent of the interested 
parties, or on the exhibition of legal proof that they had been duly 
satisfied ; that the maker of the bond, and his endorser, were the 
only persons that the defendant had to look to for payment, and that 
they have made no objection; that the rights of the petitioners 
must either have been annulled, in which case they can no longer 
claim under them, or those rights are yet in-existence, and the pro- 
perty sold must be looked to by them to satisfy the same. This 
answer, which is somewhat of an argument, concludes with a prayer, 
that B. Beauregard, the city marshal, and Pierre Landreaux, the 
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Recorder of Mortgages, be made parties to this suit, and be held 
liable to the defendant for any loss, which he may sustain in con- 
sequence of the transfer made to him of said bond; the first, on 
account of a violation of duty, and of his having received the 
amount of the bond; the latter, for having erased the mortgages 
standing recorded against the property sold to F. A. Conant, upon 
an illegal order, and in an illegal manner. The marshal made no 
answer, and the Recorder of Mortgages denied the right of the de- 
fendant to make him a party to this suit, averring at the same time, 
that the mortgages in question had been erased according to law. 
There was a judgment below in favor of the plaintiffs, and P. Lan- 
dreaux, from which the defendant appealed. 

The bond taken on a sale on twelve months’ credit, is for the 
benefit of the judgment creditor; hence the law requires, if there 
be several judgment creditors, that as many bonds be taken, as may 
be necessary to deliver to each party his just portion, after deduct- 
ing the costs. Although the Code of Practice contains no express 
direction to that effect, it would seem reasonable to make out these 
bonds in the names of the several parties in interest, among whom 
the price of the property is to be divided. A different course how- 
ever appears to have been followed, and these bonds are generally 
taken in the name of the sheriff, in his official capacity. The law 
further directs, that when the property sold is subject to privileges 
and special mortgages, a bond shall be taken only for the surplus of 
the price, after deducting such privileges and special mortgages. 
Code of Practice, arts. 716, 717, and 718. In the present case, 
the marshal complied with none of these requirements of Jaw. He 
took a single bond for the whole price of the property, which was 
sold free from all previous incumbrances. It does not appear, that 
this was done with the consent of the mortgage creditors, as is 
sometimes the case when the latter wish to avoid the necessity of 
an hypothecary action against the property, which by the forced 
sale is about to pass into the hands of athird person. But whether 
the adjudication was thus made by consent or not, it is clear that 
this bond, in the hands of the marshal, represented the whole price 
of the property sold, and belonged to the several parties having an 
interest in it, according to their right on the property itself. It was 
in the hands of that officer only as adeposit; he had no proprietary 
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right to it, which he could transfer to the defendant ; and the several 

parties entitled to a portion of the price represented by this bond, 
have, against the latter, the same right which they would have had 
against the marshal, had he remained in possession of it, and re- 
ceived its amount. Of this the defendant cannot complain, for on 
the face of the bond itself he saw, that it was not a negotiable in- 
strument; that it could be assigned by the marshal only to the par- 
ties in interest, for whose benefit it had been taken. The rule intro- 
duced in aid of trade and commerce, by which purchasers and 
transferrees of negotiable paper may obtain a valid title against the 
real proprietor from a holder non domino, does not apply to a case 
like the present. The good faith of the defendant cannot protect 
him, for he acted without sufficient caution, and under circumstances 
which should have led him to suspect the true state of the case. It 
is said that the defendant had no better means of ascertaining that 
all persons interested in the sale of the property, for which the bond 
was furnished, had been duly satisfied, than by consulting the re- 
cords of the Recorder of Mortgages, and by seeing that all the 
mortgages, bearing on the property, had been erased. It appears 
to us, that the circumstance that ‘the mortgages were cancelled, 
even those which existed on the property at the time it was seized, 
and which, under the law, the marshal had no right to erase, should 
have furnished the defendant with an additional reason for being 
upon his guard. The tenor of the bond informed him, that the pro- 
perty had been sold for the sum of $3600. He must have known, 
that all those who had rights on the property, would look to its pro- 
ceeds: the plaintiffs, whose mortgage had been illegally cancelled ; 
the seizing creditor, whose judgment was unsatisfied; ‘and the 
owner, for such balance as might be coming to him, after the pay- 
ment of his debt. But it is insisted, that if the plaintiffs have been 
injured by the improper erazure of their mortgage, they must 
look to the Recorder of Mortgages for indemnity, and not to the 
transferree of the bond received in payment. We are of opinion, 
that if the plaintiffs’ mortgage has been erased without their con- 
sent, they are entitled to both remedies. Having looked to the pro- 
ceeds in the hands of the defendant, the latter cannot defeat their 
claim by showing the liability of the Recorder of Mortgages to in- 
demnify them, in case they suffer by his act. As to the indemnity, 
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which the defendant claims of that functionary, we cannot perceive, 
why he should have it. If he suffers any loss in the premises, it 
is not in consequence of the erazure of the plaintiffs’ mortgage, but 
because he has incautiously discounted paper, which was not of a 
negotiable character. 

Judgment affirmed. 


James ALLEN v. PIERRE ARNOUIL. 
A salary for personal services, not yet due, cannot be seized under execution. 


ApreEat from the City Court of New Orleans, Cooley, J. 

Redmond, for the appellant. No counsel appeared for the ap- 
pellees. 

Butiarp, J. The plaintiff having recovered judgment against 
Arnouil, who was in the employment of the Mechanics and Tra- 
ders’ Bank, served a process of garnishment upon the bank, in 
conformity with the statute of 1839, and put interrogatories touch- 
ing their indebtedness to the defendant at the time of the seizure. 
The cashier, in answer to the interrogatories, denied their indebted- 
ness, and upon supplemental questions being propounded, answered 
that the bank was in the habit of paying the salary of the defendant 
monthly in advance, and consequently was never in debt to him. 
The City Court considering the answers as sufficient, notwithstand- 
ing the objections of the plaintiff’s counsel, discharged the gar- 
nishees, and the plaintiff appealed. 

The court, in our opinion, did not err. At the time the seizure 
was made, nothing appears to have been due the defendant on ac- 
count of his salary; and the bank had a right to pay in advance, 
inasmuch as the salary for personal services, not yet due, is not lia- 
ble to seizure on execution. Civ. Code, art. 1987. 

Judgment affirmed. 
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Succession oF ALEXANDER MILNE. 


The commission allowed to an executor, is for his trouble and care of the estate. 
Where, besides taking such care and trouble, he is obliged to disburse money in at+ 
tending to its affairs, he is entitled to be reimbursed out of the estate. 

The commission of two and a half per cent on the whole amount of the inventory, 
subject to a deduction for what is not productive, or due by insolvent debtors; allow- 
ed to an executor by art. 1676 of the Civil Code, is for the administration of the whole 
estate; where a part only has been administered, he is only entitled to a commis- 
sion on such part. Where the estate has been administered by successive executors, 
each is entitled to the commission on so much as was administered by him. 


AppgeaL from the Court of Probates of New Orleans, Bermu- 
dez, J. 

Martin, J. The Society for the Relief of Destitute Orphan 
Boys, is appellant from a judgment overruling its opposition to 
several items in the account presented by a dative executor, ap- 
pointed on the removal of the original testamentary executors. 

The first item opposed is a sum of $50 50, for rail road tickets, 
to enable the executor to ride from the city to the lake for one year. 
The appellants’ counsel contends that the law allows the executor 
an ample compensation for the services required at his hands, and 
that such items are to be paid for out of his commission. The com- 
mission of the executor is expressly allowed for his trouble and 
care. If besides bestowing his trouble and care on the affairs of the 
estate, he is obliged to disburse his money, the reimbursement 
should not be refused, on the ground that he has taken the legal 
compensation allowed expressly for his trouble and care. The 
sum appears, at first, large. The claim is one of those which, from 
their nature, cannot be required to be minutely proved by vouchers 
or witnesses. It supposes sixty seven trips to have been made 
during the year, and the affairs of the estate do not seem to have 
demanded such repeated excursions ; nevertheless, as in compari- 
son to the value of the estate, the sum is perhaps trifling, we have 
felt no disposition to disturb the judgment in this respect. 

The second opposition is to a charge of two thousand dollars for 
counsel’s fees, which is supported by the testimony of two respec- 
table members of the bar, and we cannot say that it was improperly 
allowed. 
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The next opposition is to a charge for office rent. Although one 
witness has testified to the necessity of the expenditure, we think 
it was improperly allowed. There is hardly -any estate, in the set- 
tlement of which a charge might not be made for the room in 
which the executor receives the persons having claims on the 
estate, or those on whom the estate has demands, the presses in 
which he keeps the vouchers, books, etc., of the estate. The tes- 
timony shows that the original executors, had provided a chest 
which they thought was wanted for this purpose. 

The last item opposed, is that of $20,908, charged by the dative 
executor for his commission on the whole amount of the property 
inventoried. It is true, that the Code of Louisiana, art. 1676, 
allows to the executor a commission of two and a half per cent on 
the whole amount of the estimate of the inventory, making a de- 
duction for what is not productive, and for what is due by insolvent 
debtors. This commission is the compensation which the executor 
is entitled to, for administering the whole estate; he cannot there- 
fore begin his administration by pocketing it, for if he be prevented, 
by death or otherwise, from proceeding and completing his admi- 
nistration, it would be absurd to say that he is entitled to the same 
compensation as if he had completed his work. Nor can it be pre- 
‘tended that on every mutation of the executorship, the preceding 
and succeeding incumbents are each entitled to a commission on 
the whole estate. ‘'Thé compensation due to each incumbent, is to 
be reckoned on the portion of the estate which he administers. The 
court therefore erred in allowing to the daiive executor a full com- 
mission on the whole amount of the estate, and the item now under 
examination ought to be restrained to that portion of the estate 
which he administered, from his appointment to the rendering of his 
account. The different sums which he acknowledges to have re- 
ceived, constitute an aggregate amount of $45,340 13. He applied 
to the payment of a legacy to the town of Fochabers, notes due to 
the estate amounting to $72,770 84; these two sums make 
$118,110 97, which is the amount of the estate actually administered 
by him; for the remainder of the estate, still in his hands, is not 
yet administered, and no commission is due thereon. That which 
will accrue hereafter, will be due to the present dative executor, if 
he completes the administration, and if he does not, to the person 
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who may doit. The Court of Probates, in our opinion, erred, in 
overruling entirely the opposition of the appellants, and not reduc- 
ing the appellee’s claim to coinmissions to $2952 77, being two and 
a half per cent on $118,110 97. 

The view which we have taken of the present controversy, ren- 
ders it unnecessary to enquire now into the meaning of the legis- 
lator, in regard to that portion of an estate, on which no commission 
is to be allowed, because it is not productive. 

It is therefore ordered that the judgment be reversed, and that 
the items Nos. 13 and 14 in the account of the dative executor, the 
first of $231 62 for office rent, the second of $20,908-for commis- 
sions, be stricken out, and, that for the latter be substituted, one 
for commission to the dative executor, from his appointment to the 
rendering of his account, of $2952 77; and that the account thus 
amended be homologated, and that the dative executor distribute 
the funds in his hands accordingly. The costs in both courts to be 
borne by the estate. 

G. B. Duncan, for the appellants. No counsel appeared for 
the appellee. 


Rosert Fivuxcer, and others, Heirs, v. MarcareT KENpRICK, 


Administratrix, &c. 


Appreat from the Court of Probates of St. Helena, §. Leo- 
nard, J. 

Sheafe, for the appellants. 

Baylies, and Preston, for the defendant. 

Martin, J. The plaintiffs, the legal heirs of William Kendrick, 
ate appellants from a judgment rejecting their prayer for the dis- 
missal of the defendant, the widow of the deceased, as tutrix, and 
curatrix of some of the plaintiffs, and administratrix of the estate of 
their ancestor, on account of alleged gross neglect, in the discharge 
of her duties as tutrix, curatrix, and administratrix. She pleaded 
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the general issue, and the court was of opinion that the plaintiffs 
had failed to establish their allegations. The case is exclusively 
one of facts, and presents no legal question for the solution of this 
court. A close examination of the record and evidence, has led us 
to the conclusion that the Court of Probates did not err. 


Judgment affirmed. 


Daviv Tuomas, Administrator, v. Auveustin Bourcgat, 


Executor. 


An action against the estate of a deceased administrator, to recover a balance due to 
the estate which he administered, must be brought in the Probate Court under 
whose authority the estate of such administrator is being settled, and not in the 
Court of Probates of the parish in which the first succession was opened; the former 
court alone being empowered to ascertain and order, contradictorily with the other 
creditors of the estate of such administrator, the payment of any claims against it. 
A judgment of the latter court, would not.conclude the estate of such administrator, 
nor his other creditors; nor could any balance it might find to be due by his estate, 
be paid without an order of the former court. During his life, theadministrator was 
amenable to the latter, and might have been compelled to render an account of his 
administration ; but after his death, any balance, due by him to the estate he admi- 
nistered, became a debt due from his estate, and its payment could only be ordered 
by the Probate Court in which his suecessiun was opened. 


An attorney’s fee, for services in making out the accounts, and attending to the de- 
fence of a snit against the succession of a deceased administrator, instituted before 
the court in which such succession was opened, for a balance due to the estate which 
he administered, cannot he charged to the latter estate. It is only when an account 
i. regularly rendered by the representative of an estate, in the court under whose au- 
thority it is administered, that the expense attending it, is chargeable to the estate. 


The payment of interest at ten per cent a year, under the act of the 13th of March, 
1837, requiring executors, administrators, &c., to render full ace»unts of their ad- 
ministration at least once in every twelve months, under the penalty of dismissal 
from office, and of paying interest at that rate, on all sums for which they may be 
responsible, from the expiration of the twelve months, is a part of the penalty, and 
necessarily coupled with the removal from office, and one cannot be imposed with- 
eut the other. The penalty prescribed by this act, can only be inflicted in cases ex- 
pressly provided for. 
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Appeat from the Parish Court of Pointe Coupée, 7. J. Coo- 
ley, J. ’ 

Muse, for the appellant. 

Stevens, for the defendant. 

Buxiarp, J. The succession of James Williams being opened 
in the parish of West Feliciana, James H. Mix was appointed ad- 
ministrator, but died before he had completed his administration, or 
rendered any account. Whereupon, Thomas, the present plaintiff, 
was appointed as his successor, and prosecutes this suit against the 
estate of Mix, represented by Bourgeat, his testamentary executor, 
to recover the balance due by the testator to the estate of Wil- 
liams. 

The suit was properly brought in the Court of Probates of the 
parish of Pointe Coupée, although the estate of Williams was ad- 
ministered under the authority of the Probate Court of West 
Feliciana, which alone had power to order the payment of claims 
against the estate. Whatever balance was due by the estate of 
Mix to the estate which he had administered, could only be ascer- 
tained and liquidated by the Court of Probates under whose autho- 
rity the former was administered, contradictorily with the other 
creditors; and if his executor had settled the account in the Probate 
Court of West Feliciana, such balance could not have been paid 
without the order of the court of Pointe Coupée, nor would its 
liquidation have concluded the estate of Mix, or his other creditors. 
Courts of Probate have exclusive power to decide on claims for 
money which are brought against successions administered by cu- 
rators, executors, or administrators, and to establish the order of 
privileges and mode of payment. Code of Practice, 924, No. 13. 

Undoubtedly, Mix, in his lifetime, was amenable to the jurisdic- 
tion of the court of West Feliciana, and might have been compelled 
by that court to render his account asadministrator. But on his death, 
without having rendered such account, the balance due to Williams’ 
estate, became a debt due by that of Mix, and could only be decided 
upon, and its payment ordered by the Probate Court of the parish of 
Pointe Coupée. This manner of proceeding is not free from diffi- 
culty, itis true. If Mix paid any debts of the estate of Williams 
without authorization, and it should turn out that the estate is insol- 
vent, it is clear he paid at his peril. But in the present case there 
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are no means of ascertaining how far he paid in his own wrony, if 
at all. If it should turn out that he did so, the creditors to whose 
prejudice the payments may have been made, have their remedy 
upon the bond. 

The plaintiff in the present case, is appellant from the judgment 
rendered in the Court of Probates, and complains of certain allow- 
unces made to the prejudice of the estate, which we will proceed to 
notice, after disposing of a motion’ to dismiss the appeal. The 
ground of that motion is, that the heirs of Williams, who had been 
cited on the demand of the defendant, were not made parties to the 
appeal. But it appears that they excepted to the jurisdiction of the 
Court of Probates, that their exception was sustained, and that 
they were no longer parties when the judgment was rendered; nor 
has the party who called them in thought proper to appeal, or to 
make them parties. They are therefore without interest, and the 
motion to dismiss is overruled. 

The first objection, is to item No. 4, on the ground that it is not 
a privileged claim, and that the estate is insolvent. According to 
the views above expressed, the Probate Court of Pointe Coupée 
could not decide, whether that claim was privileged, or how much 
of it the late administrator was authorized to pay, as it relates to 
other creditors. All just claims paid by him ought to be allowed, 
subject to the condition of refunding, if it should afterwards appear 
that any part was wrongfully paid, to the prejudice of other cre- 
ditors, and subject to the action of such other creditors upon the 
bond, or otherwise. This reasoning applies toseveral items, which 
were finally allowed by the Probate Court, upon the ground that the 
estate of Williams was shown to be solvent. Some other items 
were objected to, on the ground that the payments were made by 
Mix before his appointment as administrator; but the court, in our, 
opinion, did not err in allowing them. It was incumbent on the 
representative of Williams’ estate to show that the payments were 
made with the funds of Williams, otherwise they were a first charge 
against his succession. ; 2 

The attorney’s fee of $250, for assisting the defendant in making 
out his account, and attending to this suit, ought to have been, in 
our opinion, rejected. It is at most only when an account is regu- 
gularly rendered by the representative of an estate, in the court 
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under whose authority it is administéred, that the expenses attending 
the rendering of it, are to be paid out of the estate. We can see 
no good reason why the estate of Williams should pay counsel’s 
fees in this case, any more than in defending any other claim. 

The court also erred, in our opinion, in allowing as a credit the 
sum of $1107 61, paid to the Canal Bank, on the bond of Williams 
and wife, on the 12th April, 1834. The original receipt on the 
bond does not show that the payment was made by Mix, in any ca- 
pacity. A subsequent receipt was given by the cashier, from which 
it would seem that Mix had paid the money, but it does not appear 
that he was administrator at the time, nor is the fact that Mix in 
truth paid the money, supported by the oath of the cashier. Bet- 
ter evidence would have been the statement of a witness on oath. 

The other questions of fact in the record, appear to have been 
correctly decided. ‘The court, however, gave interest on the ba- 
lance found due at the rate of ten per cent per annum, under the 
sixth section of the act of 1837, which requires executors, admi- 
nistrators, &c., at least once in twelve months, to render a full 
account of their administration, under the penalty of being dismiss- 
ed from office, and paying interest at that rate on all sums for which 
they shall be responsible, from the date of the expiration of the 
twelve months. We are of opinion that this statute is inapplicable 
in the present case. Such a penalty can be given only in cases ex- 
pressly provided for, and as the payment of the interest forms a 
part of the penalty, and is necessarily coupled with a removal from 
office, the one cannot be given without the other. Nor is it justified 
by the fact that the price of property sold, belonging to the estate 
of Williams, bore interest after maturity at ten per cent. That sti- 
pulation would affect the purchasers but not the administrator of 
the estate, who may have received payment from them. 

It is therefore ordered that the judgment of the Court of Pro- 
bates be reversed, and ours is that the plaintiff recover of the estate 
of J. H. Mix, $4605 53, with interest at five per cent from judicial 
demand, and the costs of the District Court, as well as those of this 
appeal, to be paid in the due course of administration, subject to 
the same restriction as is contained in the judgnent of the Court of 
Probates, relative to the Brandon debt. 
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_ On an application, by the counsel of the defendant, for a re- 
hearing of this case, so far as relates to the claim of $1107 61. 

Butiarp, J. It is ordered that the judgment in this case be so 
amended, as to reserve to the defendant the right of claiming from 
the estate of Williams, the sum of $1107 61, alleged to have been 
paid by Mix to the Canal Bank, if any such right-he have. 


STEPHEN TILDON v. CuaRLoTTE Dees, Tutrix. 


No order of seizure and sale ean be issued against a party, on an act purporting to 
be signed by an attorney in fact, where no power of attorney was exhibited, nor 
any authentic eviderce of the subsequent ratification of the act was produced, at 
the time of applying for such order. An order illegally granted under such cir- 
cumstances, will be rescinded, though on the trial of a motion to dissolve an 
injunction obtained against such order, facts should be established, by oral 
evidence, amounting to a ratification by the principal of the act of the attorney. 

The tutrix of the minor heirs, cannot administer a succession by virtue of her office 
as tutrix; she must be appointed administratrix, and give the security required 
by law. Payment to her of a debt due to the succession, would not protect the 
party making it, against the claim of the heirs of age, nor of the administrator, 
should one be afterwards appointed. : 


Apprat from the District Court of East Feliciana, Johnson, J. 

Morpnuy, J. Charlotte Dees, the defendant, sued out an order 
of seizure and sale against Stephen Tildon, to recover $3,130, 
being the price of a tract of land adjudicated to him at the probate 
sale of the estate of the late James Dees. She styles herself the 
mother and natural tutrix of Martha Ann Dees, the minor child of 
James Dees, and, as such, administratrix of said decedent’s estate. 
She states that the price claimed was payable in three equal in- 
stalments, falling due on the first of April of the years 1839, 1840, 
and 1841, and prays that the sale be made to meet these several 
instalments, acknowledging at the same time to have received from 
Stephen Tildon a sum of $958 39, on account of the first instal- 
ment. The proceedings were enjoined by the plaintiff on a 
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variety of grounds, some of which will be noticed hereafter. The 
defendant filed a written motion, praying that the injunction might 
be dissolved, and that damages be awarded, under the statute of 
1831, against the -plaintiff and his surety in the injunction bond; 
but, should her order of seizure and sale be set aside, that judg- 
ment be rendered against the plaintiff for the sums of money 
claimed in her petition. The judge below dissolved the injunction, 
and the plaintiff appealed. 

The first ground set forth in the plaintiff’s petition for an injunc- 
tion, and which alone it is perhaps sufficient to consider in relation 
to the alleged illegality of the executory proceedings instituted by 
the defendant, is, that the act upon which the order of seizure and 
sale was issued, is not an authentic act importing a confession of 
judgment, in as much as it was not executed by the plaintiff in 
person, nor by any one authorized by authentic act to sign his name 
to the same, and was executed while plaintiff was out of the state 
of Louisiana. 

The procés-verbal of adjudication purports to be signed by one 
J. S. Guay, as the attorney in fact of Stephen Tildon, and no 
power of attorney was exhibited either to the probate judge who 
made the sale, orto the district judge who issued the order of 
- seizure now enjoined. It is said that the plaintiff has ratified the 
purchase made in his name by J. S. Guay, by taking and keeping 
pessession of the land, and by making partial payments on the 
price. These acts may, and we believe do amount in law to such 
a ratification as makes the adjudication binding on him, but these 
were matters in pais, proved on the trial of this case by oral 
evidence. The judge below when the order of seizure and sale was 
-asked, had not, norcould have had before him any authentic evidence 
of such ratification, and in our opinion, he improvidently granted 
the order. Code of Prac. art. 732. Civ. Code art. 3361. 

The defendant, Charlotte Dees, or rather her counsel, seems to 
have considered that her capacity of tutrix of one of the minor 
heirs of the late James Dees, entitled her to the administration of 
the whole estate, and gave her the right of suing for the debts due 
to it without the concurrence of the heirs of age. This idea is 
clearly erroneous, and the very case of Erwin v. Orillon, in 6 La. 
p- 213, to which he has referred us, establishes the contrary doc- 
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trine, if any authority was needed on sucha point. In that case, 
the heirs of age had joined in the suit brought by the tutrix of the 
minor heirs, and an exception was taken to their capacity to sue in 
that form. It was contended that as the estate had been accepted 
with benefit of inventory, an administrator should have been ap- 
pointed, and that he alone could legally administer on the estate, 
and collect the debts. The exception was overruled, but the court 
far from countenancing in any degree the pretension set up in this 
case, says, ‘that in as much as the heirs of age are not represented 
by the tutor in the event of suits to recover debts due to the suc- 
cession, they should concur in the prosecution of such suit, as has 
been done in the present case.’ The other cases relied on by the 
counsel, are not more favorable to him. In one of them, reported 
in 17 La. 104, we held that a tutrix could not administer a suc- 
cession by virtue of her oflice of tutrix of the minor heirs, without 
being appointed administratrix, and giving the security required 
by law. A payment to the defendant of the whole amount due to 
the succession of James Dees, would clearly not protect the pur- 
chaser against the claims of the heirs of age not represented by 
her, or of an administrator, should one be hereafter appointed to 
the estate, which is said by one of the witnesses to be much in 
debt. 

We might perhaps have proceeded to examine the case on its 
merits, under the prayer of the defendant for a judgment in the 
via ordinaria, so far as the minor, Ann Martha Dees, is con- 
cerned, for Charlotte Dees claims nothing in her own right; but 
the record, from the contradictory statements we find in it in rela- 
tion to the number of heirs left by the deceased who are yet living, 
does not enable us to determine the portion of the claim to which 
the minor would be entitled as one of the heirs. 

It is therefore ordered that the judgment of the District Court be 
reversed, and that the injunction sued out in this case be made per- 
petual; the defendant paying the costs in both courts. 

Muse, for the appellant. 

Lyons, for the defendant. 
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Axusert Bartey v. Pump Stewart. 


A statement by the witnesses, in the depositions offered in evidence, that they have 
been released from all responsibility by the party in whose favor their testimony is 
produced, is itself an effectual 1elease, and renders the introduction of the ori- 
ginal release unnecessary, 

Art. 2959 of the Civil Code applies to common carriers ; and so does art. 2938, under 
eertain modifications. ; 


Apprau from the District Court of East Feliciana, Johnson, J. 

Lyons, for the plaintiff. 

Muse, for the appellant. 

Martin, J. The defendant is appellant from a judgment by 
which the plaintiff has recovered the value of a trunk of clothing, 
delivered to the defendant, a common carrier, for transportation, 
which was lost through the carelessness of the latter. He resisted 
the claim, pleading the general issue. Our attention is first drawn 
to a bill of exceptions, taken by the defendant to the reading of the 
depositions of Brady and Holmes, on the ground that they are in- 
terested witnesses, and that if they have been released, the evidence 
of the fact, results from their depositions only, which is not as good 
evidence of the fact as the release itself; and further, on the ground 
that they speak of what they have heard. The court was of opi- 
nion that the plaintiff having established the release by the testi- 
mony of the witnesses, they were effectually released, as the plain- 
tiff could not gainsay what they had sworn, without admitting 
himself to have been guilty of subornation of perjury; and the 
jury were directed to disregard that part of the depositions, in which 
the witnesses depose to what they had heard other people say. It 
does not appear to us that the court erred. 

Another bill of exceptions was taken to a part of the judge’s 
charge, in which he directed the jury that a common carrier is re- 
sponsible for the loss or damage of things entrusted to his 
care, unless the same is occasioned by accidental and uncontrol- 
lable events; and that no watchfulness or-care was sufficient to 
discharge the common carrier from liability for goods taken from 
his custody, unless he showed that they were taken by an over- 
powering force. 
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A last bill was taken to the refusal of the judge to instruct the 
jury, that articles Nos. 2938 and 2939 of the Civil Code, which had 
been read to the jury, were not applicable as law to the case of com- 
mon carriers. The court charged them, that article 2988 was not 
applicable to common carriers, except in a modified manner, but that 
article 2939 was applicable to them. 

The Civil Code, art. 2725, provides that carriers and watermen 
may be liable for the loss or damage of the things entrusted to their 
care, unless they can prove that such loss or damage has been 
occasioned by accidental and uncontrollable events. They are fur- 
ther subjected, art. 2722, to the same responsibilities as tavern- 
keepers, whose responsibility does not extend to what is taken by 
force and arms, or with exterior breaking open of doors, or by any 
- other extraordinary violence.- Art. 2939. 

This article contains a negative, pregnant with the affirmative 
that they are liable in other cases. 

It does not appear to us that in either case the judge erred; but 
the decision of the question has no bearing on the present case, for 
the defendant has not produced the least tittle of evidence as to the 
manner in which the trunk was lost. During the trial, the defendant 
attempted to resist the claim against him, by urging that the trunk 
was not delivered to him, but to one Shepherd, who had theretofore 
been employed to drive his wagon, but who, at the time that the 
trunk was placed on the wagon, was not in his service, but had hired 
the wagon, and was driving it for his own (Shepherd’s) account. 
To this defence the jury does not appear to have paid the least 
attention, or to have given the least credit. And on a close exami- 
nation of the testimony by which it was attempted to be supported, 
we are unable to say that they erred. 

At the trial, the plajntiff admitted that he had recovered a part of 
the goods in the trunk, of which he produced an account, amount- 
ing to $128 50, for which he acknowledged the defendant was en- 
titled toa credit. The value of the goods originally in the trunk 
was proved, and the plaintiff had a verdict for the balance. The 
defendant has contended {n this court, that the plaintiff ought to 
have produced evidence of the goods recovered, and their value. 
If the defendant believed that the goods recovered were of a greater 

















412 NEW ORLEANS, 





Palmer v. Taylor and another. 





value than they were acknowledged to be by the plaintiff, he 
might have probed his adversary’s conscience by interrogatories. 

Upon the whole, we believe that justice has been done in the case. 
Judgment affirmed. 


ArRcHIBALD D. Patmer v. Humpurey T'ayior and another. 


In an action for the rescission of the sale of a slave, on account of a redhibitory dis- 
ease, existing at the time of the sale, and of which he subsequently died, there will 
be judgment for the defendant, where it is proved that such slave had not received 
from the plaintiff the attention and care which his situation required. 


Appeat from the District Court of East Feliciana, John- 
son, J. 

Andrews, and J. P. Bullard for the appellant. 

Lyons, for the defendants, urged that the purchaser of a slave, 
who is taken sick after the sale, is bound by law, as well as hu- 
manity, to cause him to be properly taken care of, and to furnish 
him with medical attendance ; and that in case-of his neglect to do 
so, he cannot recover the price in a redhibitory action. Civ. Code, 
2514. Serapurn, Syndic, &c. v. Bousquet et al., 15 La., 509. 

Martin, J. The plaintiff seeks the rescission of the sale of a 
slave, which he purchased from the defendants, on the ground of a 
malady existing at the time of the sale, from which the slave after- 
wards died. The claim was resisted on the plea of the general 
issue, and on an averment of gross negligence, cruelty, and ill- 
treatment to the slave by the plaintiff. There was a verdict against 
him, and after an unsuccessful effort to obtain a new trial, he ap- 
pealed. A main question was, whether the disease existed at the 
time of the sale. A number of doctors were examined, and their 
testimony rather supports the affirmative of the question. One of 
them only had seen the slave during his illness, and he had seen” 
him but once. A post mortem examination was made, and the 
opinion of the gentlemen present at the examination, was in favor 
of the existence of the disease at the time of the sale. Several 
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medical books were referred to, in support of the opinion of the 
doctors in this respect. The counsel for the defendants laid great 
great stress on the latter part of the defence, to wit, the neglect of 
the plaintiff, to afford medical aid to the slave. The testimony does 
not show that any doctor was ever sent for to visit the negro, but 
that he was accidentally seen by a doctor who had been sent for to 
another slave. This gentleman expressed his opinion, that the slave 
sold by the defendants was dangerously ill. He prescribed for him, 
but never returned to ascertain the effect of his prescription.* Two 
or three days afterwards, the slave died in the field, and it does not 
appear that in the meanwhile, he had received the attention and cure 
due toa sick slave. - The impression upon our minds is strong, that 
this last circumstance had on the jury, the effect which it deserved 
to havd. Upon the whole, we are unable to say that the verdict 
is incorrect. 
Judgment affirmed, 


| 


James PeérRkKiINS v. Witti1am Dickson, Tutor. 


To entitle the vendor, under art. 2591 of the Civil Code, to consider as null an 
adjudication of property offered for sale for endorsed notes, the purchaser must 
be put in default by being required to name his endorser. 

Parol evidence is admissible to prove what occurred at the time of a judicial sale, 
or subsequently, in relation to a compliance with the terms of the sale. 

Extracts trom the inventory of an estate, or from the procts-verdbal of the sales, 
when duly certified, are admissible in evidence, without producing copies of the 
whole of the originals. 


ApprEat from the District Court of East Feliciana, Johnson, J. 
Butzarp, J. This is an action to recover a lot in the town of 
Clinton, which was adjudicated to the plaintiff at the public sale 





* This is not strictly correct. Dr. Skipwith, the witness alluded to, testified, that 
after prescribing for the slave, ‘he returned to the plantation the next day, aud saw the 
negro, who seemed to be better.?. The prescription was made on the 9th, and the boy 
died on the evening of the 12th. The testimony is in other respects correctly stated, 
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of the property of the estate of Josiah Nettles. The essential facts 
are stated in the report of the case when before us ona former 
occasion, when it was remanded with directions to receive in 
evidence the procés-verbal of the sale, without first showing that 
the plaintiff had complied with the terms of the sale. See 17 La. 
p- 253. The result of the second trial was a judgment in favor of 
the plaintiff for the lot, and the defendant has appealed. 

It appears from the record that after the lot had been adjudicated 
to the plaintiff, he proposed to the parish judge to give his notes 
with an endorser, according to the terms of sale; but that it was 
postponed and not done until the judge resigned his commission. 
The plaintiff afterwards called on his successor, and offered to 
comply with the terms of the sale, but the judge declined to act. 
it is not shown that the plaintiff was ever put in default, or that 
the lot was ever afterwards disposed of by the estate. 

It is now contended by the defendants, that the purchaser having 
neglected to give his notes as required by the conditions of the 
sale, the adjudication became absolutely null, as though it had never 
taken place, and he relies upon article 2591 of the Civil Code, 
which provides, that when a thing is exposed at public sale with 
notice that the buyer shall give endorsed notes for the price, he is 
bound immediately after the sale, if required, to acquaint the auc- 
tioneer, or the seller, with the name of the person whom he offers 
for endorser, and if this endorser does not suit the seller, or, in his 
absence, the ayctioneer, the adjudication is considered as not 
having been nade. 

This argument would have great force if the purchaser had been 
put in default, by being required, in the words of the article, im- 
mediately after the sale, to name his endorser. There is no such 
proof, and we are not authorized to give effect to that article, 
unless a compliance with its conditions is shown by the party claim- 
ing the advantage of such failure by the purchaser. On the con- 
trary, it appears from the testimony of Judge Scott, that the plaintiff 
was desirous at once of complying with the terms of the sale, and 
it is not shown that he was afterwards called on for that purpose. 

The court did not, in our opinion, err in admitting parol evidence 
to show what occurred at the time of the auction, or afterwards, in 
relation to a compliance with the terms of the sale; and extracts 
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from the inventory, and proces-verbal of sales, duly certified, were 
properly admitted. 

But the court erred, in our opinion, in giving judgment for the 
plaintiff for the lot unconditionally. He should however been re- 
quired to pay the price, according to the terms of his purchase. 
In this respect the judgment must be reformed. 

It is therefore ordered and decreed that the judgment of the Dis- 
trict Court be reversed, that the plaintiff recover the lot described 
in his petition, with costs in the District Court; but that no writ 
of possession shall issue, until he shall have paid to the defendant 
the sum of one hundered and fifty six dollars, with interest at five 
per cent on one-third, from the 14th of January, 1836, on one-third 
from the 14th of January, 1837, and on the balance, from the 14th 
of January, 1838; and that the plaintiff pay the costs of this ap- 
peal, provided that the defendant shall not take out execution until 
after thirty days from the filing of the mandate in the court below. 

Muse, for the plaintiff. 

J. P. Bullard, for the appellant. 


o 


Wirtiram Stewart v. SARAH Pickarp and others. 


A notary, commissioned by the judge of the Court of Probates to make the partition 
of community property, is the ministerial officer of the court ; and un his certificate 
of a refusal by the party in custody of the p:operty to produce the same, a distringas 
may be issued to enforce a compliance. 

Errors or irregularitics, in a partition of community property made under the autho- 
rity of a Court of Probates, may be corrected by opposition to the homologation of 
the partition. 


Appeat from the Court of Probates of East Feliciana, Saun- 
ders, J. 

J. P. Bullard, and Boyle. for the appellant. 

Muse, and Lawson, for the defendants. 

Morpny, J. The plaintiff having brought an action to obtain a 
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partition, in kind, of the community property held in common be- 
tween himself and the heirs of his deceased wife, Sarah Pickard, 
her daughter, and her grand-children, represented by their natural 
tutrix, Sarah S. Stewart. The whole of the property was parti- 
tioned between them, with the exception of the slaves, undera 
decree of the Court of Probates, of the 2Ist of August, 1839. 
Some time afterwards, on the 25th of January, 1840, Sarah Pickard 
moved the court to fix a day for the completion of the partition, and 
to notify the parties thereof. The Probate judge accordingly gave 
notice to the plaintiff and the defendants, that on the 17th of Feb- 
ruary, 1840, he would attend at the house of William Stewart, for 
the purpose of completing the partition, pursuant to the decree of 
the cour: in the premises. On the appointed day, the judge did not 
attend in person, but commissioned a notary public to make the par- 
tition. The notary repaired to the plaintiff’s house, but the latter 
refused to produce the slaves to be partitioned, which were in his 
possession, saying that the partition could not be made. The notary 
thereupon drew up a proces-verbal, setting forth his demand of the 
property to be partitioned, and the plaintiff’s refusal to produce the 
same. Afterwards, Sarah Pickard, aided and assisted by Alexan- 
der Pickard, with whom she had intermarried, filed in the Court of 
Probates the proces-verbal of the notary, showing the refusal of 
Stewart to surrender the property not partitioned, and moved for a 
rule on the plaintiff to show cause why a writ of distringas should 
not be issued to the sheriff, ordering him to distrain the mova- 
ble and immovable property of the said William Stewart, and to 
detain the same until he should comply with the order of the court. 
The rule was issued, and the plaintiff having failed to appear, or to 
make any showing in relation to his refusal to comply with the 
order of the court, a judgment by default was taken, which was 
some time after confirmed. A new trial having then been asked 
for and refused, the plaintiff appealed. 

It is difficult to distinguish this case from that of Z'raverso et al. 
v. Row, reported in 11 La., 494. We said in that case, ‘that in 
partitions, the notary is the ministerial officer of the court. His 
certificate of the refusal of the defendant to produce the slaves 
which, according to a judgment obtained by the plaintiff against 
him, were to be partitioned between them, id est, to comply with 

















MARCH, 1842. 417 


Halphen, Tutrix, v. Fuselier, Administrator. 








that part of the judgment which it was his duty to perform, by pro- 
ducing the slaves for appraisement, placed him in the situation of a 
defendant in the ordinary courts, who refused to comply with a 
judgment ordering him to do, or refrain from doing something spe- 
cified in it; and his compliance was therefore to be enforced by a 
writ of distringas.’ The grounds set forth in the plaintiff’s motion 
for a new trial, and which have been relied on in this court, have 
failed to convince us that there is error in the decree complained 
of. The mode of making the petition had been determined in the 
judgment, which ordered it to be made as prayed for by the 
plaintiff, to wit, in kind. If more than twelve months had elapsed 
since the date of the last inventory, we are not to presume that the 
notary appointed to make the partition would have failed to have a 
new appraisement of the slaves made, which was the very first 
stepto be taken; but this he could not do, unless they were pro- 
duced for the purpose. As to the claims and contestations which 
may arise as the partition progresses before the notary, the law 
points out the manner in which the opinion of the judge, before 
whom the action is pending, can be obtained. Civ. Code, art. 
1290. And if any errors or irregularities are supposed to exist in 
the proceedings, they can be taken advantage of by way of oppo- 
sition to the homologation of the partition. Civ. Code, art. 
1297. ‘ 
Judgment affirmed. 


Tuerese Hatpuen, Tutrix v. Atcipe Fuserier, Administrator. 
An unauthorized admission, made by an attorney in fact, will not bind his principal. 


Tue plaintiff is appellant from a judgment of the Court of Pro- 
bates of Pointe Coupée, EL. Cooley, J. 
Morpry, J. From the petition, in which the facts of this case 
are expressly admitted to have been correctly stated, it appears 
VOL. I. 53 
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that the petitioners, Jules and Gabriel Fuselier, are two of the heirs 
of the late widow Constance Ternaut, who died in the parish of 
Pointe Coupée, in November, 1837. That the proceeds of the 
sale of her estate amounted to $378,304 -90, of which sum the pe- 
titioners were each entitled to one-twentieth part, to wit, $18,915, 
in payment of which they received certain notes and claims by an 
act of partition which took place among the heirs on the 22d of 
September, 1838. That at the probate sale of the estate of the 
widow Ternaut, Edouard Fuselier, one of the co-heirs, became 
the purchaser of a plantation for the sum of $34,000, payable in 
three equal instalments, falling due in the month of March, of the 
years 1839, 1840 and 1841, for which he was to have given notes 
satisfactorily endorsed, and secured by mortgage on the property, 
bearing ten per cent interest per annum from maturity, if not punc- 
tually paid. These notes were never executed by the purchaser 
according to the terms of the sale; but it appears from the act of 
partition among the heirs, that he purchased at the sale, property 
to the amount of $50,558 87; that of this sum he paid $18,915 in 
his own hereditary share, and that the balance of $31,643 87, was 
assigned and transferred to Fergus Fuselier, another co-heir, and 
to the then minors Jules and Gabriel Fuselier, to whom Edouard 
Fuselier agreed to pay it as follows, to wit: to Fergus Fuselier 
$1,673 3Q7 in all March, 1839; $1,554 38 in all March, 1840; 
and a like sum in all March, 1841; and to each of the minors, 
Jules and Gabriel Fuselier, $4,336 023 in all March, 1839; 
$4,547 37 in all March, 1840; and a like sum in all March, 1841; 
no part of which snms was ever paid by the said Edouard Fu- 
selier, in his life-time. FerguseFuselier having died on the 8th of 
October, 1839, Edouard Fuselier, in an act executed before the 
parish judge, on the 21st of February, 1840, declared, that al- 
though the plantation had been adjudicated to him alone, the pur- 
chase had in reality been made for the joint account of himself and 
the said Fergus Fuselier, and that he accordingly transferred and 
made over one undivided half of said plantation to P. P. Briant, 
' the administrator of Fergus Fuselier’s estate, on condition that the 
estate should pay $17,000, this being one half the price, to the 
heirs of the late widow Ternaut, on the terms and conditions of 
the adjudication made to himself. This transfer was shortly after 
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accepted by the administrator, who had this undivided half of the 
plantation sold by the Court of Probates, as belonging to the estate 
of Fergus Fuselier. It was adjudicated to one Ruffin G. Sterling, 
for $14,100, in payment of which the purchaser gave three notes 
of $4,700 each, payable in the months of March, of the years 
1841, 1842, and 1843. It is admitted that the estate of Fergus 
Fuselier, who, in his life-time was the tutor of the plaintiffs, is in- 
solvent, and will not even pay their rightful claims against him as 
tutor, and that therefore no part of the loss arising from the resale 
of the property can be got out of it. 

“The present suit is brought to recover of the succession of 
Edouard Fuselier, who has since died, the difference between the 
$17,000 which he, or the estate of Fergus Fuselier, was to have 
paid for the undivided half of the plantation, and the $14,100 for 
which the same was sold to Sterling, together with the stipulated 
interest since the former sum became due; the plaintiffs offering 
to consider the notes of Sterling as standing in the place of a cor- 
responding portion of the debt of Edouard Fuselier, assigned and 
transferred to them by the act of partition. 

Under these undisputed facts, the right of the petitioners to 
recover, is not, in our opinion, doubtful. Whatever verbal agree- 
ments may have been privately entered into between Fergus Fu- 
selier and Edouard Fuselier, of which even there is ne evidence, 
the adjudication constituted the latter a debtor of the estate of the 
widow Ternaut, for the whole price of the plantation. Of this he 
seems to have been fully aware, for in the act of partition we find 
him charging himself with the whole amount of the purchase, and 
assuming to pay itto Fergus Fuselier and the present plaintiffs. 
It is true that the preamble of this act recites, that although , 
Edouard Fuselier had purchased this plantation in his own name, 
he was jointly interested in this purchase with Alcide Fuselier, and 
Fergus Fuselier; but this statement is immediately followed by the 
declaration that these joint purchasers will settle this matter among 
themselves, thus clearly showing that, as regarded the other heirs, 
Edouard Fuselier was to be considered asthe sole purchaser, and that 
he accordingly undertook to make the payments above mentioned, 
to the plaintiffs. It is obvious that he could not relieve himself, 
from this liability, by transferring one half of the plantation to the 
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estate of Fergus Fuselier, even had there been written evidence 
of an agreement between them, for the heirs were not bound to 
look beyond the adjudication which was made to him alone. But 
even Fergus Fuselier’s estate if solvent, would not have been 
bound by the statements contained in the act of partition in relation 
to his interest in the purchase, for this act was signed by A. Robin, 
under a power of attorney from Fergus Fuselier, which did not 
authorize any such admission, and the administrator of his estate 
was without authority to accept suchasale. The judge below 
took a correct view of the rights of the plaintiffs, but he has fallen 
into an error of fact which materially changes the amount to which 
they are entitled. Of the $31,643 87, which remained after de- 
ducting the hereditary portion of Edouard Fuselier from the whole 
amount of his purchases at the sale of Ternaut’s succession, he 
endeavored to relieve himself of $17,000, by throwing it upon the 
estate of Fergus Fuselier. The balance of $14,643 87, he never 
had given any notes for; and the petition, which, by consent en- 
tered on the record, is to be considered and taken as a statement of 
facts, alleges expressly that he paid no part of it in his life-time. 
The court nevertheless say in their judgment, that Edouard 
Fuselier had paid this sum of $14,643 87, and that in the absence 
of any proof to the contrary, this payment should be imputed to 
the sums that were due to Fergus Fuselier, as well as to the claims 
of the plaintiffs. After correcting this error, and making the ne- 
cessary calculation by adding the stipulated interest of ten per cent 
per annum to the original price of $17,000, and deducting from 
the aggregate amounts the notes of Sterling as they fall due, we 
find that the plaintiffs are justly entitled to a claim of $7069 96, 
against the estate of the late Edouard Fuselier. 

It is therefore ordered that the judgment of the Court of Pro- 
bates be reversed, and that there be judgment in favor of plaintiffs 
against the estate of the late Edouard Fuselier, for the sum of 
seven thousand and sixty nine dollars and ninety six cents, to be 
paid in due course of administration, with costs in both courts. 

Janin, for the appellant. No counsel appeared for the defen- 
dant. 
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BensamMin WINCHESTER v. Dempsey P. Carn and another. 


In a petitory action the plaintiff must recover upon the strength of his own title, not 
upon the weakness of his adversary’s. 

Where, by an agreement among the heirs, the community property is adjudicated to 
the widow, on the condition of her paying the portions due to each of the heirs, such 
adjudication amounts to a sale, and vests the estate in her. 

Aiy irregularity in the adjudication to the widow of the interest of a minor heir in the 
property of a community, can only be taken advantage of by such heir, or by those 
claiming under him. R 

One against whom a litigious right has been purchased, may be released therefrom by 
paying the transferree the real price of the transfer, with interest from its date. 

Strict compliance with the law, and the police regulations, must be shown, to legalize 
a sale of land by Commissioners of Roads and Levees, made to pay for work done 
thereon. 7 

Under the act of the 15th of March, 1830, the owner of lands sold for taxes due to the 
state, may redeem the same, in the case of non-residents at any time within two 
years, and in all other cases within one year. . 

The law. authorizing the redemption of lands sold for taxes, will be interpreted libe- 
rally. 


AppgaL from the District Court of East Baton Rouge, John- 
son, J. . 

GartanD, J. The plaintiff claims a tract of land of fifteen ar- 
pens front, by forty deep, on the Mississippi river, in the parish of 
West Baton” Rouge, bounded above by lands formerly belonging 
to Stephen Watts, and below by those confirmed to Jean M. Du- 
rand. He says that he holds by mesne conveyances from Louis 
Mollere, the original grantee of the spanish government, in whose 
name the claim was confirmed by the United States. The defen- 
dants also claim to hold under Mollere; so there is no dispute 
about the original title, or the Jocus in quo. The question is, which 
party has the best right to Mollere’s title. 

Some time previous to March, 1821, Mollere died in the parish 
of Ascension, where his succession was opened, leaving one minor 
and six major heirs, and their mother, to represent their respective 
interests. A family meeting was held in the month of March, 
1821, at which it was agreed to let the widow take all the property 
at the price of the estimation, and to pay the children their respective 
portions in their father’s estate. To this all the major heirs agreed, 
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either by joining in the proceedings, or by ratifying them subsequent- 
ly. An inventory was made of the property which was in community 
between the widow and her deceased husband, on which the tract 
of land in controversy was placed, and, with the other property, 
adjudicated to Madame Mollere. In August, 1835, she sold, by- 
public act, all her right, title, and interest, without warranty, to the 
plaintiff. 

The defendants show that in September, 1822, the Parish judge 
of West Baton Rouge adjudicated to Louis Viales, ‘a tract of land 
of five arpens front, belonging to Louis Molier.’ The deed recites 
that this land was sold by the Commissioners of Roads and Levees, 
duly appointed, for the purpose of paying for work done on said 
land. In January, 1823, the same Parish judge sold to Louis 
Viales, a tract of land of fifteen arpens front, on the Mississippi 
river, which belonged to Watt’s estate, bounded below by the land 
of Molier, and which was also sold to pay for work on the roads 
and levees. ‘This last sale is only material in this controversy as it 
defines the position of the land in dispute. _ Both these sales are 
said to have been made ‘ by virtue of the regulations of the Police 
Jury of the parish of West Baton Rouge’; but these regulations 
are not in evidence. * 

Louis Viales died, and some time afterwards his widow made a 
cession of her property to her creditors; and in June, 1829, the 
Parish judge aforesaid sold at public auction to F. Menard, a tract 
of land of twenty arpens front, for $535. This tract was composed 
of the five arpens front of the Mollere tract, and the fifteen front of 
the Watts’ tract, and in the sale it is said to be bounded on one side 
by the land of Molaire. 

On the 12th of October, 1833, the sheriff of West Baton Rouge, 
‘ by virtue of a return made to him by the State Treasurer against 
the lands of non-residents of the parish of West Baton Rouge, 
seized all right, -title, interest, or demand of Louis Molire, in and 
to a certain tract of land situated in the aforesaid parish on the 
river Mississippi, containing six hundred superficial arpens, more 
or less, said tract of land having been returned to the State Trea- 
surer for non-payment of taxes, for the year 1819.’ The land was 
sold for $18 16, to the same F. Menard, who had purchased at 
Madame Viales’ sale. The sheriff made him a deed, in which 
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there is no other description of the land, than that of its being a 
tract on the Mississippi river, in the parish of West Baton Rouge, 
containing six hundred superficial arpens, more or less. Menard 
and wife sold to the defendants thirty arpens front on the river, 
which comprised the tracts of Watts and Mollere, with a general 
warranty for the upper twenty arpens front, and a special warranty 
as to the lower ten arpens front. 

There are some other facts in the case, that will be noticed in 
connection withthe points made. The widow and heirs of Menard 
were called in warranty,and have answered, denying their liability 
as general warrantors, but saying that, if they are so, the title they 
have sold to defendants is better than that of the plaintiff. 

The plaintiff, in addition to his prayer to recover the land, asks 
damages to the amount of $10,000, for waste and destruction of 
timber, and for the use of the premises. The defendants also ask 
for a like sum, for improvements, in case of eviction. There was a 
judgment of non-suit in the court below; and the plaintiff has ap- 
pealed. 

The defendants say that they are in possession under a prima 
facie title, and that the plaintiff must recover on the strength of his 
own, not upon the weakness of theirs. This principle is well esta- 
blished. The title of Mollere is not questioned. How then has 
the plaintiff acquired it? He says, by the adjudication made in 
March, 1821, to Madame Mollere, his vendee. To this the defen- 
‘ dants answer, that the adjudication was a nullity, because the tract 
of land was not community property, but the separate property of 
the husband, having been granted to him individually. To this it is 
answered that all the property which the husband and wife 
reciprocally possessed at the dissolution of the marriage, is pre- 
sumed to belong to the community. I[t is further shown, 
that the land was put in the inventory as belonging to the 
community. It seems to have been so considered by the family 
meeting, and six of the major heirs conceded it to be such, by con- 
senting to the adjudication. As to six-sevenths there cannot be a 
question; the adjudication amounted to a sale, and vested the in- 
terest of the major heirs in their mother, and she could legally sell 
it. As to the remaining seventh, the plaintiff says that if there is 
any irregularity in adjudicating the portion of the minor heiress, it is 
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only relative, and cannot be set up by the defendants, as the heiress 
does not complain after a lapse of more than twenty years. As to 
the minor, the adjudication may probably be a nullity, but no 
one can avail themselves of it, but the minor, or some person 
claiming under her. ‘The defendants say that they claim under 
her, by virtue of the sales. made to their authors; but we think 
otherwise. We do not think that any of the rights of the heirs of 
Mollere have descended to the defendants; and they cannot set 
them up as adefence. 9 La., 302, 305. 

In the argument of the cause in this court, the counsel for the de- 
fendants has strongly urged, that the plaintiff purchased a litigious 
right, and that they have a right to be released from it, by paying 
him the real price of the transfer, with interest from its date. If the 
right be litigious, there is no question that such is the law; but the 
defendants have notset up any such defence by their pleadings, nor 
do they show that they ever offered to restore to the plaintiff the 
price he paid to Madame Mollere, with interest, at any time pre- 
vious to filing their answers. This defence cannot now avail 
them. 

As to the sale of the five arpens front of land to Viales, in Sep- 
tember, 1822, we are not satisfied of its legality. Mollere was then 
dead, and the land had been adjudicated to his widow. There is no 
evidence of any of the formalities of law having been complied 
with. There is. nothing to show what were the proceedings of the 
Commissioners of Roads and Levees, or that Madame Mollere, or 
any one representing her, had any notice of the proceedings. There 
is nothing in the record, except the conveyance from the Parish 
judge. This court has always held, that a strict compliance with 
the laws, and the police regulations, must be shown, to legalize 
sales of this description. 2 Martin, N. S., 455. 5La,, 45. But 
as it may be in the power of the defendants to show that these 
proceedings were conducted legally, we will not preclude them 
from doing so; and therefore leave the question open for further 
investigation. 

We have not thought it necessary to enquire into the alleged ille- 
galities of the sale made by the sheriff for the taxes of 1819, as it 
may be admitted that the sale was legal, and still the plaintiff will 
not be deprived of his rights. He had a right to redeem the land 
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at any time within two years, undér the same law, by virtue of 
which it was sold, 1 Bullard and Curry’s Digest, p. 730, secs. 17, 18; 
and it is clearly proved that he not only tendered Menard more 
than he was entitled to receive, but deposited it in the office of the 
parish judge of West Baton Rouge, within the time of redemp- 
tion. Menard was therefore bound to reconvey the land, and 
cannot by refusing to do so, and selling it, deprive the plaintiff of 
his rights. 

The counsel for the defendants insists, that the Jaw authorizing 
the redemption of land sold for taxes, ought to be rigidly construed, 
We think otherwise, and a perusal of it, independent of any ques- 
tions of public policy, satisfies us that the legislature intended that 
it should be liberally interpreted. 

The judgment of the District Court is annulled and reversed, 
and the cause remanded for a new trial, with instructions to the 
judge to conform to the principles herein settled, and otherwise 
proceed according to law; the appellees paying the costs of this 
appeal. 

Janin, for the appellant. 

R. N. Ogden, for the defendants. 


Hiram J. Tuomas v. Nimrop R. Setser. 


Apprat from the District Court of West Feliciana, Johnson, J. 

This case was submitted without argument, on the points filed 
by Dalton, for the plaintiff, and Sterling, and Marks, for the ap- 
pellant. 

Morrpny, J. This suit is brought by the assignee of a note, not 
negotiable, against the maker. The defence is that the note sued 
on was given for the balance due ona purchase of five slaves, 
bought by the defendant of Archibald Clark, plaintiff’s assignor, 
one of whom, named Caleb, is alleged to have been in the habit of 
running away previous to the sale, to have run away since, and 
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to be still out of the possession of the defendant. There was a 
judgment for the plaintiff, from which this appeal has been taken. 
The only evidence adduced by the defendant in support of his 
defence, is the testimony of his son-in-law. This witness has never 
seen the negro, nor has he any personal knowledge of his running 
away either before or after the sale. He testifies, that in a conver- 
sation, which took place m his presence, between the defendant, 
with whom he lives, and Archibald Clark, the latter said that he 
did not consider the negro a runaway ; that, to be sure, he had run 
away four or five times, but that it was generally from the fear of 
being whipped, and that he did not stay away over five orsix days at 
atime. If this testimony stood alone and uncontradicted, it might 
perhaps be considered as making out the plaintiff’s case, notwith- 
standing the caution with which extra-judicial confessions should be 
generally received, and the relation in which the witness stands to 
the defendant. But another witness, Dr. Atchinson, informs us, 
that the slave Caleb belonged to one Dr. Lewis Campbell, of Mis- 
sissippi, who becoming embarrassed in his affairs, but a very short 
time before the sale to the defendant, had placed this boy, toge- 
ther with other slaves of his, in the hands of Clark, to be brought 
to Louisiana for sale. That he, the witness, was intimately 
acquainted with the family of Dr. Campbell, for four or five years 
previous to the time when he sent away his slaves to be sold; that 
the negro Caleb was his wagoner; that he was entrusted with the 
transportation of his produce to market, and of his family stores 
home ; that he was always held in high estimation by his master, 
and considered very honest and trustworthy ; that he never heard 
of Caleb’s absenting himself from the plantation but once, when, 
in consequence of a quarrel with his wife, he stayed out one night 
but returned the next morning. This witness adds, that from his 
frequent and intimate intercourse with Dr. Campbell and his family, 
it is next to impossibte that Caleb, or any of the negroes, should 
have run away without his having heard of it. The defendant had 
it in his power to corroborate the testimony of his son-in-law, in re- 
Jation to the running away after the sale, a fact of which his testi- 
mony itself shows that he had no knowledge except from hearsay. 
He says that the boy Caleb was hired by defendant, soon after the 
purchase, to one Clopton, living in the adjoining parish, and that he 
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ran away from him. We find in the record, interrogatories propound- 
ed to this Clopton, who could have testified directly to the fact, but 
they were never answered. It does not appear that any time was 
asked by the defendant to obtain the return of the commission, if it 
ever issued; and after the judgment no motion for a new trial was 
made. The defendant was pleased to rest his case wholly on the 
admissions of Clark, as testified to by his son-in-law, in relation to 
facts of which Clark could know but little, and which are positively 
contradicted by another disinterested witness. The judge a quo 
either disbelieved the evidence of the defendant, or found it insuf- 
ficient. We see nothing in the record which makes it our duty to 
reverse the judgment complained of. 
Judgment affirmed. 


Micwaet Cuttiver v. Jean P. Berce and another. 


A recognition, by the principal, of a deed executed by an agent whose procuration 
has been lost or mislaid, renders the deed valid ad initio; and where it sets forth 
the tenor of the original conveyance, the production of the latter will be unneces- 
sary. So, where the act of recognition emanates from a public officer, the 
successor of the one, who, in his official character, was authorized to make the 
original deed. 

The act of Congress ef the Srd of March, 1819, authorizing the sale of certain 
military sites, did not confer an authority personal to the Secretary of War then 
in office; the power conferred was given to the Department of War, to be exe 
ercised under the discretion of the President of the United States. Nor is it 
material whether the acts authorized by it, were executed by the Sesretary him- 
self, or by some officer acting under his authority. 

It will not be presumed that an act of one of the Executive Departments, was per- 
formed without the concurrence of the President; and his directions in the pre- 
mises, or ratification of the act, need not be shown. In the performance of his 
constitutional duty to see that the laws are executed, the President acts generally 
through the Executive Departments; and the acts of these Departments must be 
considered as his. 

An exchange of a military site for other land, is valid as a sale, under the act of the 
Srd of March, 1819, authorizing the sale of certain military sites. An exchange 
is, in effect, but a double sale. 
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Tus plaintiff has appealed from a judgment of the District Court 
of East Baton Rouge, Johnson, J., in favor of Esther Minville, 
one of the defendants, and the lessor of Berge, quieting her in the 
possession of the property in controversy. 

Bunsarp, J. This case has been twice before this court, and 
on the last occasion was remanded in order to enable the plaintiff 
to furnish legal evidence of the authority of Captain Rogers to con- 
vey the land in controversy to Hall, under whom he holds. See 
13 La. 137.* 

On the last trial, the plaintiff produced an instrument, executed 
by the late Secretary of War, bearing date the 2d of May, 1840, 
in which it is recited, that instructions had been sent from the 
Quarter Master General, in 1819, by order of the then Secretary 
of War, authorizing Captain Thomas S. Rogers, then an Assistant 
Deputy Quarter Master General, to exchange a part of the land 
of the United States occupied as a military site in the parish of 
East Baton Rouge, for other land adjoining; that it appears that 
in pursuance of said: authority, the said Rogers had entered into a 
deed or act of exchange, which is set forth at full length as it ex- 
isted of record in the office of the parish judge; that the power 
of attorney referred to in said act of exchange, was afterwards 
withdrawn from the office of the parish judge; therefore the Secre- 
tary, in consideration of the premises, and by the authority of the 
act of Cengress of the 3d of March, 1819, recognizes the sale and 
exchange set forth ir said deed as having been duly authorized, 
and ratifies and confirms the same in every particular, so far as it 
regards said Rogers, except as to warranty, &c. 

Such a recognitive act, in case of an individual, would supply 
the only defect in the deed made by an agent, whose procuration 
had been lost or mislaid. It would be an acknowledgment of such 
authority by the only person having an interest to contest it, and 
would without doubt render the deed valid ab initio. It would be 
regarded as a tecognitive act, or cerfa scientia, setting forth the 
tenor of the primordial title, and consequently dispensing with 
the production of its original. Pothier Ob. No. 743. How is it 





*This case fs reported in 11 La. p. 88, and in 13 La. p. 137, under the title of Cud- 
Rover v. Garric et al. 
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different, when the recognitive act emanates from a public officer, 
the successor of him who, in his official character, was authorized 
make the original contract? Let it be observed here, tliat in the 
case of a natural person, if he were shown to be in the possession 
and enjoyment of the thing given in exchange, it would go far 
towards proving the authority to make the exchange in the agent, 
and would amount perhaps to a ratification. The act of Congress 
did not confer an authority, personal to the then Secretary of War. 
It was given to that Executive Department, under the direction of 
the President of the United States, and the only difficulty which 
the case ever presented, consists in the want of proof that Rogers 
was empowered by that Department to make the sale or exchange. 
lt does not appear that the act of Congress in question has been 
repealed, and consequently the present Secretary of War possesses 
the power, originally granted to his predecessors, to dispose of 
certain military sites; and we see no good reason to doubt the va- 
lidity of an act, within the sphere of that authority, which he 
acknowledges was done by the Department through its agent, when 
the functionary ibas ratifying the act, still has the power to make 
the contract, if it had not been done before. This recognitive act 
therefore, in our opinion, supplies the defect of evidence on the 
former trials of this case, and especially gn the last, when an ex- 
tract of a letter from the Quarter Master General to Captain Rogers 
was produced, certified «pon honor, which we did not regard as 
sufficient legal evidence. It was neither sworn to, nor officially 
certified by the head of the Department. 

But it is contended that the Secretary of War alone had autho- 
rity to sell, under the direction of the President, and that the 
conveyance to Hall was not asale, and does not appear to have 
been done by the Secretary, nor with the sanction of the President. 
We do not consider it material whether the act was done by the 
Secretary himself, or by some officer acting under his authority, 
If it was considered that the duty of executing the will of Con- 
gress relating to military sites, belonged more appropriately to that 
branch of the War Department administered by the Quarter 
Master General, we see no objection to it; nor can we presume 
that the Executive Department, acting under the express authority 
of an act of Congress, has acted without the concurrence of the 
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President of the United States; and his direction in the premises, 
or his ratification of the contract, need not, in our opinion, be 
shown. It is well known that the President, in the performance 
of his constitutional duty tasee that the laws are executed, acts 
generally through the Executive Departments; and the acts of 
those Departments are considered as emanating from the President. 

The objection that the act of Congress authorized a sale, and 
not an exchange, has not much weight. An exchange is nothing 
more, in effect, than a double sale. Inthe case now before us it 
does not appear to us material, whether the price in money was 
paid into the Treasury, or the property, received as an equivalent, 
appropriated and employed for the public service. In either case, 
there is a disposition of a part of the domain for a legal considera- 
tion: and the government appears to be in the enjoyment of the 
ground received in exchange. Under these circumstances, we are 
compelled to consider the United States as having parted with its 
title, at the time that the defendant’s patent was obtained, and that 
the latter confers no right, so far as the plaintiff is concerned; and 
that he is entitled to recover the lot in controversy. 

The judgment of the District Court is therefore annulled; and 
it is further ordered that the plaintiff recover the lot of land des- 
cribed in his petition, with costs in both courts. 

Elam, for the appellant. 

R. N. Ogden and 4. N. Ogden, for the defendants. 
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Execta B. Bertie v. Jonn C. Waker, Sheriff. 


A decree, for the separation uf property, obtained hy the wife, whatever may be its 
terms, does not render the parties separate in property. It entitles her to a sepa- 
ration, but will be forfeited and wi hout effect, if not followed by a prompt and dona 
Jide execution of the judgment, either by the payment of the rights and claims of the 
wife, so far as the estate of the husband can meet them, made to appear by authentic 
act, or by an uninterrupted suit to obtain such payment. 


Plaintiff having obtained a decree for separation ‘of property from her husband, pur- 
chased a slave in her own name. Five months after the decree, the slave was seized 
at the suit of creditors of the husband ; and seven mouths after the seizure she took 
out execution against her husband. The creditors alleged that the slave was seized in 
the possession of the husband, and was paid for by money furnished by him; and no 
evidence was offered to disprove these allegations. Held, that an attempt to exeeute 
the decree of separation afier such a length of time, could not affect the rights of the 
judgment creditors; that the decree was forfeited, and the community not dissolved ; 
that the property having been purchased in the name of one of the spouses, belonged 
to the community, and was liable to seizure for the debts of the husband ; and that 
there was no necessity for the creditois to institute a direct action against the wife, to 
annul the sale. , 


Appeat from the District Court of East Feliciana, Johnson, J. 

Dunn, for the appellant. 

J. R. Thomas, for the defendant. P 

Morpuy, J. In November, 1838, the petitioner obtained against 
her husband, James E. Bertie, a decree of separation of property, 
allowing her as her paraphernal effects a piano worth about three 
hundred dollars, and a sum of fifty dollars, belonging to her, and 
collected by her husband. After the rendering of this judgment, 
to wit, onthe 14th of February, 1839, she bought a negro slave 
named Matilda, in her own name, for the price of eleven hundred 
and fifty dollars. This slave having been seized by the defendant, 
at the instance of Fellows, Cargill, and Company, judgment cre- 
ditors of her husband, to satisfy their demand against the latter, 
this suit was brought to arrest the sale about to be made. The 
injunction sued out by plaintiff having been dissolved below, she 
appealed. ‘ 

It is urged on the part of the appellant, that the slave in question 
is not liable to be izedand sold for the debts of James E. Bertie, 
her husband, because she was purchased by the petitioner subse- 
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- quent to the judgment of the District Court, pronouncing a separa- 
tion of property between her and her said husband; that, at all 
events, the validity of her title cannot be inquired into collaterally ; 
and that a direct action should have been brought to annul it. To 
this it is answered, that the decree of separation is void, and pro- 
duced none of its legal consequences, because it was not executed 
according to law; and that this slave, although purchased in the 
separate name of the plaintiff, must be considered as community 
property, and as such, must be subject to seizure for the debts of 
her husband. It appears from the record that the plaintiff took out 
an execution against her husband only about twelve months after 
the judgment of separation, and about seven months after the 
seizure of the slave Matilda by his creditors. 

The Civil Code, article 2402, provides, that ‘the separation of 
property, although decreed by a court of justice, is null, if it has 
not been executed by the payment of the rights and claims of the 
wife, made to apppear by an authentic act, as far as the estate of 
the husband can meet them, or at least by a bona fide non-inter- 
rupted suit to obtain payment.’ In the Code Napoleon, art. 1444, 
from which this article is evidently borrowed, it is provided that 
there must be a beginning of pursuit, or proceedings under the 
decree of separation, within fifteen days from its date. The sup- 
pression in the Civil Code of this delay, within which some pursuit 
must be commenced against the husband to render the separation 
valid, renders our law on this subject less rigorous, but at the same 
time perhaps more vague, and difficult in its application to par- 
ticular cases. By the french law the decree of separation becomes 
a nullity, if no settlement or proceedings take place under it, within 
fifteen days, and no subsequent execution of it can give it validity; 
while from the language of the provision in our code, it seems that 
the decree is not perfected, and has no binding force until one of 
the two conditions mentioned in it has been complied with. As 
relates however to the execution of the decree by judicial proceed- 
ings, it may well be that an unusual delay or interruption would be 
fatal to the wife. The decree of separation, whatever may be its 
terms, does not render the parties separate of property ; it entitles 
the wife to a separation, but this right vanishes, if not followed by 
a prompt and bona fide execution of the judgment. It is all im- 
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portant for the protection of the creditors of a married man under 
a system of laws like ours, that these requisites of the code 
should be rigorously insisted upon. Decrees of separation are not 
unfrequently made a cloak to screen the property of the husband 
from the pursuit of his just creditors. In the present case, neither 
of the two conditions required to render the separation, valid had 
been complied with at the time that the slave Matilda was seized. 
Matters stood then as if no separation had been pronounced, at 
least so far as the seizing creditors in this case were concerned. 
They alleged in their intervention, that the slave was seized in the 
possession of the husband, and that the price paid for her was fur- 
nished by him, and we find no evidence in the record to disprove 
these allegations. The tardy attempt to execute the decree of se- 
paration several months after the seizure, cannot affect the rights 
of the judgment creditors, if they had acquired any under it. If 
the separation was null at that time, the community was not dis- 
solved, and property purchased in the name of either of the 
spouses belonged to the community, and was therefore subject to 
seizure for the debts of the husband. Civil Code art. 2371. 18 
Toullier No. 82. Under this view of the subject, we cannot see 
that there was any necessity for the creditors of James E. Bertie 
to institute a direct action against the plaintiff. 


Judgment affirmed. 


Joun D. Townsenp and another v. James H. Catpwett. 


In an action ona contract, the original of which has been lost, it will be sufficient 
to allege the loss, and to state its contents, in the petition; proof of the loss, need 
not be offered previous to the trial. 

Art. 3499 of the Civil Code, which prescribes the action of workmen and laborers for 
their wages afier one year, does not apply to an action by workmen, for specifio 
work, done under a written contract. 


AppEa. from the Parish Court of New Orleans, Maurian, J. 
VOL. I. 55 
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The plaintiffs claim a balance due, under a written contract, for 
work done in ‘filling up nineteen door openings in the first tier of 
boxes in the building known as the St. Charles Theatre, for which 
the defendant bound himself to furnish the necessary materials, and 
to pay the sum of one thousand dollars.’ 

Durant, for the plaintiffs. 

Sterrett, and Carter, for the appellant. 

Garuanpd, J. This suit is brought to recover a balance owing for 
work and labor done on the St. Charles Theatre, in the year 1835, by 
the plaintiffs, who are carpenters. A written contract was entered 
into, which appears to have been lost, by which the defendant agreed 
to pay $1000, for the work; and it isadmitted that he has paid all, ex- 
cept the sum of $346 21. The defendant excepted to answering 
the petition, on the grounds: 

First, That a written contract is alleged to have existed, but no 
copy, or sufficient statement of its contents are given, nor any proof 
filed of the loss of the original. 

Second, That admitting the allegations of the petition to be true, 
the plaintiffs cannot recover, nor maintain their action. 

These exceptions were overruled, the defendant filed no answer 
to the merits, a judgment by default was made final ayainst him, 
and he appealed. 

As to the first exception, it seems to us, that the contents of the al- 
leged contract were sufficiently made known to enable the defendant 
to answer. The work to be performed, the price, the time when it 
was to be completed, and other particulars, are given with accuracy. 
It does not appear to us that any copy was necessary, to enable the 
defendant to shape his defence. 

As to the loss of the contract, it was not necessary that proof of 
the loss should be offered previous to the trial. It was alleged, 
and that was enough for the defendant to know, previous to joining 
issue. 

We cannot see on what ground the defendant expected to sustain 
his second exception. The allegations of the petition very dis- 
tinctly set forth the cause of action. Both exceptions were pro- 
perly overruled. 

The evidence very clearly sustains the plaintiffs’ demand. 

In this court, the defendant has filed a plea of prescription ; but 
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it cannot avail him. The plaintiffs are not the description of work- 
*men and laborers, spoken of in the article 3499 of the Code. 6 La., 
591. 10 Ib., 229. 

Judgment affirmed. 


Jean Francois Lavitie v. Prerrs Apotpue Hesrarp and 


another. 


The proceeding under the 13th section of the act of the 20th of March, 1839, authoriz~ 
ing a plaintiff to propound interrogatories to third persons touching any property in 
their possession belonging to the defendant, or any debt which they may owe to 
the latter, was intended to enable the plaintiff to get at property belonging to the 
defendant, in the possession of third persons; but it cannot be used as a substitute 
for a direct revocatory action, the object of which is to test the validity of titles to 
property in the possession of such third persons. The latter cannot be deprived, 
by such a proceeding, of any advantage, or means of defence, they would have in 
a direct action against them. , 

Art. 1988, declaring that a creditor cannot sue to annul a contract made before the 
time when his debt accrued, applies to contracts apparently complete and regu- 
larly carried into effect by the debtor, and does not extend to cases where the latter 
has never been out of possession of the property pretended to have been sold, and 
where third persons have treated with him on the faith of his being the owner of 
the property so found in his possession. 

Facts, appearing from interrogatories which a party had no right to propound, will 
not be noticed. 


Appea from the District Court of the First District, Bucha- 
nan, J. ? 

Pepin, for the plaintiff. 

Benjamin, for the defendants. 

Morpny, J. This suit comes before us under circumstances, 
nearly, if not entirely analogous to those of Samory v. Hébrard et 
al., reported in 17 La., 555. The plaintiffs having obtained against 
Frangois Lafargue two judgments, bearing date the 13th of Janu- 
ary, and the Ist of May, 1838, applied for writs of fiert facias, and 
proceeded, under the thirteenth section of the statute of 1839, to 
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garnishee Pierre Adolphe Hébrard, and Antoine Hébrard. He 
propounded to them interrogatories on the 2d of January, 18407 
tending to show the simulation of certain sales executed to them by 
F. Lafargue, -before F. Grima, notary public, on the 18th of 
March, 1837. The garnishees excepted to these interrogatories on 
the ground, that this proceeding on the part of the plaintiff was, in 
substance, the exercise of a revocatory action to divest them of 
their title, and that his right of action, if any he ever had, was pre- 
scribed by his own showing. This exception, and plea having been 
sustained by the inferior judge, the plaintiff appealed. 

In the case above referred to, we said, that ‘the proceeding un- 
der the act of 1839, was intended to get at property in the posses- 
sion of third persons belonging to a defendant; but it cannot be 
used as a substitute for a direct revocatory action, the object of 
which is to test the validity of titles to property in such third per- 
sons. By such a proceeding, the latter ‘cannot be deprived of any 
means of defence, or advantages they would have in a direct action 
brought against them.’ It is clear, that had plaintiff brought a 

. direct revocatory action, in the present instance, to annul or revoke 
the sales made on the 18th of March, 1837, he would have been 
successfully met by the plea of prescription, because such sales 
were passed nearly three years before the institution of his suit, and 
more than twelve months after the date of his judgment. Civ. 
Code, arts. 1982, 1989. On the authority of the case of Thibo- 
deaux vy. Thomasson et al., reported in 17 La., 353, it has been 
strenuously contended, that the prescription established by these 
articles of the Civil Code, should not bar the plaintiff’s right to 
have these sales annulled. The case relied on refers to a different 
provision of the Code, and to a state of facts not presented in this case. 
It decides that article 1988, which refuses the revocatory action to 
a creditor whose debt has accrued after the contract sought to be 
annulled, applies to contracts apparently complete, and regularly 
carried into effect by the debtor; but that it does not extend to the 
case where the debtor has never ceased to be in the possessicn of 
the property apparently sold, and where third persons have treated 
with him, on the faith of his being the owner of the property they 
found in his corporal possession. It may be, that on such a case 
being presented to us, under proper allegations, and in a proper 
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form, we might make the same distinction, and refuse to ap- 
ply the prescription of one year. In the case before us, the 
plaintiff himself alleges that the Hébrards have the property in 
their possession, and under their control. He seeks, moreover, to 
maintain a revocatory action, in a form not, in our opinion, autho- 
rized by law. We cannot notice any facts that may appear from 
interrogatories, which he had no right to propound. 


Judgment affirmed. 


GasriEL Suaw and others v. Joun C. Harrison and another. 


Tue defendants are appellants from a judgment of the District 
Court of the First District, Buchanan, J., in favor of the plaintiffs. 

Buttarp, J. The present defendants, having attached certain 
bills of exchange, or their proceeds, in the hands of Byrne, Stiff 
and Co., as the property of their debtors, C. D. Tolmé and Co., 
recovered judgment, reserving the rights of Thomas Wilson and 
Co., the present plaintiffs, if any they had, to the funds attached. 
The present action is brought to enforce that right, and to recover 
the amount received by the defendants, on the allegations, that the 
funds belonged to the plaintiffs, and not to Tolmé and Co., and that 
the funds, or bills, and drafts attached, were given and appropriated 
to the just payment of a debt due to them by Tolmé and Co. 

We cannot distinguish this case from that of the same plaintiffs 
against Lizardi and Co., 15 La., 255. The bills of exchange re- 
mitted by Tolmé and Co. to Byrne, Stiff and Co., with orders to 
invest their proceeds in sterling bills, and to remit the amount to 
Wilson and Co. in London, never became, in our opinion, the pro- 
perty, and were not at the risk of the latter. On the contrary, the 
evidence shows, that according to the course of dealing between the 
plaintiffs and Tolmé and Co., if the proceeds of these bills, when 
invested in sterling exchange and remitted to the plaintiffs, had be- 
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come unavailing in consequence of their being dishonored, they 
would have been charged to the house in Havana, and would 
not have been treated as at the risk either of the plaintiffs, or of the 
joint exchange account. 

The judgment of the District Court is therefore reversed, and 
ours is for the defendants, with costs in both courts. 

Preston, for the plaintiffs. 

7. Slidell, for the appellants. 


4 
Anpre Marcnuesseau v. Tue Mercuants [Nsurance Company 


or New OR .eEANs. 


The contract of insurance is, essentially, one of indemnity; and this indemnity must 
be adjusted on the principle of replacing the insured, as near as may be, in the si- 
tuation he was in at the commencement of the risk. The amount of insurable 
interest is the market value of the articles at the time and place of the commence- 
ment of the risk; and where they have been purchased near that time and place, 
the cost to the assured is the most satisfactory, though not the only criterion of 
their value. 

Under a policy of insurance, which provided that if there should be any false 
swearing on the part of the assured, he should forfeit all claim to the policy, a 
failure by the latter to sustain his affidavit, by direct evidence, to the amount 
claimed, will not be considered as proof of his having sworn falsely, and thereby 
forfeit the insurance. In open policies, it is often extremely difficult to prove the 
actual value of the goods lost; it suffices to show by testimony the great proba- 
bility of the truth of the affidavit; and in weighing this testimony, the character 
of ‘the assured, as well as the credibility of the witnesses, must be considered. 


Appeat from the Parish Court of New Orleans, Maurian, J. 

Gartanp, J. This suit is brought to recover $15,549, on an 
open policy of insu-ance against fire, on certain merchandize in a 
shop in New Orleans, which was consumed on the night between 
the 29th and 30th of September, 1838. The defendants say, they 
are not responsible, because the plaintiff has not sustained a loss 
to the amount claimed. They allege that proper preliminary proof 
had not been furnished, and that no inventory was ever presented 
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or deposited with them. ‘They further say, that after diligent in- 
quiry, they are unwillingly induced to believe, and so aver, that 
the conflagration occurred with the knowledge of the plaintiff: 
that he participated in it through his agents; and that if any loss 
has occurred, they are not responsible under the terms and quali- 
fications of the policy, as to good faith on the part of the assured. 

The evidence shows that the plaintiff arrived in New Orleans, in 
December, 1837, or in the commencement of the year 1838, with 
a stock of goods from France; that he opened a shop, and did 
business as a merchant until sometime early in July following, but - 
to what extent is not clearly shown. On the 2d of July, the de- 
fendants signed the policy, and it appears very certain that the 
plaintiff had about that time made an inventory of the goods, which, 
he says, he had on hand, and that when he went to effect the 
insurance, he took it with him; but a secretary or clerk in the 
office says, that he refused to take it, although offered to him, or 
even to Jook at it. This witness says, that the plaintiff took it 
away, and that he has never seen it since. He did not even look 
at it for the purpose of filling up the policy, as it was not cus- 
tomary to receive inventories, the plaintiff having told him the 
amount. The plaintiff departed for France a few days after effect- 
ing the insurance, and the house in which the goods were stored 
was destroyed by fire nearly three months afterwards, he being 
absent. 

The clerk of the plaintiff says, that he assisted in making the 
inventory. He called out the numbers and prices of the goods, 
and the plaintiff wrote them down; they were then packed in 
boxes, baskets, or bales, and carried by another person to the third 
floor or garret of the building. There were three or four hun- 
dred packages. There is abundant testimony, that there were a 
great many packages, and no doubt that they were full of something. 
It is proved that the key of the store was left in the possession of 
the owner of the house, but that it was occasionally given to 
Francois Marchesseau, a brother of the plaintiff, who was acting 
as his agent, although he had no special authorization, and visited 
the shop occasionally. The evidence on the part of the plaintiff is 
perhaps sufficiently certain to sustain the verdict, except in two im- 
portant particulars, to wit, that none of the witnesses swear to the 
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value of the goods, and that there is no explanation of the great 
difference existing between the value, as it appears from the in- 
voices filed in the custom house, on which the plaintiff made his 
entries and paid duties, and the large amount at which the same 
goods are valued in the inventory. Pascal, who assisted as clerk 
in making the inventory, does not swear tla the goods were put 
down at their true market value, nor that there was the quantity 
stated. He says that ‘he called the numbers and prices,’ and that 
the plaintiff wrote them down; but he no where says, that they 
were correctly written down, as to quantity and value. Other 
witnesses fully corroborate Pascal in his statement as to the mark- 
ing of the inventory, but none fix any. particular value on the 
goods. It is shown that the plaintiff brought all the goods from 
France; they must then have passed legally through the custom 
house. From it, the defendants have procured copies of the in- 
voices on file, and they do not amount to much more than one-third 
of the sum claimed. They were sworn to by the plaintiff, and the 
defendants insist that he skall abide by them, adding thereto a 
fair allowance for risk and charges, and then deducting the pro- 
bable amount of the sales made in the course of six months of 
business. 

The jury found a verdict for $8000, on which judgment was ren- 
dered in favor of the plaintiff; and the defendants, after an ineffec- 
tual attempt to obtain a new trial, appealed. They ask us for’ an 
entire reversal of the judgment, and the plaintiff asks that it be 
amended, so as to give him the whole amount claimed. 

In this court the defendants have waived the question as to the pre- 
liminary proof, and have met the plaintiff by an accusation of at- 
tempting to defraud them by false swearing, and by an overvalua- 
tion of the goods, by which they say the policy is forfeited accord- 
ing to its ninth condition, which is as follows: 

‘All persons assured by this Company, and sustaining loss 
or damage by fire, are forthwith to give notice thereof to the Com- 
pany; and, as soon after as possible, to deliver in a particular ac- 
count of such loss or damage, signed with their own hands, and 
verified by their oath or affirmation, and also, if required, by their 
books of account, and other proper vouchers; they shall also de- 
clare on oath, whether any and what other insurance has been made 
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on the same property; and until such proofs and declarations are 
produced, the loss shall not be payable. Also, if there appear any 
fraud, or false swearing, the claimant shall forfeit all claim by virtue 
of this policy.’ 

Upon a thorough examination of the evidence, we are not satis- 
fied with the verdict of the jury, nor are we convinced that the de- 
fendants’ accusation of fraud and perjury is sustained. It is evident 
that the jury did not think, that a loss to the amount claimed had 
been sustained, but that they thought that there had been some loss, 
and allowed $8000 to cover it. In questions of this kind, we are 
disposed to pay much respect to the opinions of a jury, but in this 
case we are unable to see from the testimony, how they could ar- 
rive at the result, to which they came. The definite or approximate 
value of the goods is not proved by a single witness, though it is 
certain that he had a considerable stock on hand; and the great 
disparity between the invoices and the inventory is unexplained. 
On the other hand, the conduct of the defendants is not altogether 
free from suspicion and reproach. When the insurance was effect- 
ed, an inventory and valuation was offered, by which they might 
have seen what they were insuring, and from an examination of it 
have found whether the goods were estimated too highly. To get 
the premium seemed then the principal object ; and after the loss 
occurred, the evidence shows that they were disposed to stand upon 
the most rigid rules both of etiquette and law. The evidence is 
calculated to produce the impression, that documents or papers in 
relation :o the loss, and preliminary proofs were unwillingly receiv- 
ed, and that when left against their wishes, that they were lost, 
destroyed, or suppressed. They probably acted under a suspicion 
of some unfair proceedings on the part of the plaintiff or his 
brother, but we cannot see any evidence to justify a charge that 
the plaintiff was in any manner the cause of the fire and consequent 
loss of the property, however guilty others may have been. He 
had been absent from the state nearly three months in Europe, the 
key of the house was in the possession of the Owner, and no one is 
shown to have been in the shop for some ten or eleven hours pre- 
vious to the fire. 

The contract of insurance is one essentially of indemnity ; and 
good faith, on both sides, should be its basis. It is not its object to 
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put the assured in the same situation, in case of loss, in which he 
would have been, had the adventure, on which it was effected, ter- 
minated successfully. He must, particularly in open policies, take 
some of the chances of his speculation, and of the state of the mar- 
kets. The indemnity must therefore refer to the beginning of the 
risk, and the losses are to be adjusted on the principle of replacing 
the party assured, as nearly as may be, in the situation he was in at 
that time. The amount of insurable interest is the market value of 
the goods at the time and place of the commencement of the risk, 
and the best; though not conclusive criterion of this interest, is the 
cost to the assured. This is the most satisfactory proof of value, 
in case the goods were purchased near the time when,and at or near 
the place at which the riskcommences. Therefore we do not look 
upon invoices of goods, purchased in France some eight or ten 
months previous to the commencement of the risk, as the true cri- 
teria of value here; but when they are produced, and it appears 
that there is a difference of nearly three hundred per cent, it cer- 
tainly requires explanation, and strong evidence of there being so 
great a difference in the state of the markets in the two countries. 


We are not disposed to go to the extent contended for by the de- 
fendants’ counsel, that if the plaintiff fail to sustain his affidavit by 
direct evidence, to the amount claimed, he is to be considered as 
having sworn falsely, and thereby hav ng forfeited the policy. In 
open policies it would, in many, if not in a majority of cases, be 
extremely difficult to prove the actual value of the goods lost. It 
is thereforg sufficient to show by testimony the great probability of 
the affidavit being true, and, in weighing this testimony, the charac- 
ter of the assured is a circumstance to be considered, as well as the 
credibility of the witnesses. The character of an assured party is 
not to be blasted, and his policy forfeited for which a premium has 
been paid, simply because he cannot prove the value of every ar- 
ticle lost. But if an account is made out to be feigned or fraudu- 
lent, there cannot be a doubt, but that the policy is forfeited; and 
a wide difference between the cost and the valuation, is a strong 
circumstance, and, if unexplained, should have its due weight upon 
the jury. This seems to have been the opinion of the court in the 
case in the 20th English Common Law Reports, 158, so much re 
lied on by the counsel for defendants, and we shall pursue the same 














MARCH, 1842. 443 





Tiernan v. Murrah and another. 





course that was adopted in that case, and grant a new trial, more 
particularly as both parties complain of the verdict. 

The judgment is therefore reversed, and the case remanded to 
the Parish Court for a new trial; with directions to the judge 
thereof, to proceed therein in conformity to the principles herein 
expressed, and according to law ;- the plaintiffs and appellee paying 
the costs of the appeal. 

Roselius, for the plaintiff. 

Grymes, for the appellants. 


Cuartes TiERNAN v. James K. Murrau and another. 


Where the circumstances authorize it, a court may, in rendering judgment in favor 
of a party, make its execution dependent on the condition of the production of 
books and papers in the possession of the latter. 

A clerk has a general privilege on all the property of his employer. A sale, ac- 
companied by delivery, destroys this privilege ; not so an attachment. The pro- 
perty attached belongs to the original owner, until divested by a sale; and the 
privilege of a clerk, will entitle him to be paid in preference to the attaching 


creditor. 


Apprat from the Commercial Court of New Orleans, Watts, J. 

This case was submitted without argument, by G. Strawbridge, 
for the plaintiff, and Elwyn, for the appellant. 

Martin, J. This suit being commenced by attachment, Benja- 
min A. Gamble, a clerk of the defendants, intervened, claiming to 
be paid for his services, by privilege, out of the property attached. 
The plaintiff had judgment against the defendants; but the court 
directed that the intervenor should recover the sum of $164 80, 
with five per cent interest thgreon, from the 11th of March, 1840, 
to be paid by preference, with the costs of the intervention, on con- 
dition, however, that he should, within eight months from the date 
of the judgment, place in the hands of the clerk of the court, the 
day book, journal, ledger, bill books, cash books, bank books, and 
all other papers or books, if any, belonging to the firm of Gamble, 
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and Murrah, and that in default of so doing, the amount so decreed 

to him, should be paid to the plaintiff. 
‘ The intervenor appealed. . His counsel has contended that the 
court erred in fixing the rate of his compensation at $2000 per an- 
num, instead of $2500, and in saddling the judgment rendered in 
his favor with an unreasonable and illegal condition, not warranted 
by law, not demanded by either party, nor shown by the evidence 
to be equitable or legal. ‘ 

The counsel for the plaintiff and appellee has urged, that the ap- 
pellant has no privilege, because there is no cession of goods. That 
in Emerson v. Fox, 3 La., 183, and in 8 Martin, 511, it was set- 
tled, that the seizing creditor must be paid in preference. hata 
clerk’s privilege is a general one only. That special privileges, 
like the lien of the common law, exist not only in cases of actual 
insolvency, but even where the debtor is solvent, e. g., if property 
under pledge be attached, the pledgee must be first paid; so of the 
landlord, in case of furniture, and seamen, in the case of a steam- 
boat, etc. ‘That a general privilege can never be enforced on the 
debtor’s property, until declared insolvency, or a cessio bonorum. 
That this results positively from the textual provisions of the Civil 
Code, art. 1981, which declares that, ‘no sale of property in the 
usual course of business, nor any payment of a just debt in money, 
shall be annulled, although the debtor was insolvent, and the person 
contracting with him knew it’; citing also art. 2628, and the case of 
McManus’ Syndic v. Jewett, 9 La., 170, and Thompson v. Gordon, 
12 Ib., 260. The counsel for the plaintiff has further insisted, that 
the intervenor cannot have even a conditional judgment, until he 
restores the books, papers, ete. 

A recurrence to the dinony has satisfied us that the court did 
not err in the rate of compensation adopted, nor in requiring the depo- 
sit of the books, etc., in the clerk’s office. The testimony shows also, 
that the defendants failed shortly after the intervenor came into 
their service. Marcus Patton swears to this fact. They went 
away, and have never returned; their landlord seized their pro- 
perty, etc. It is admitted that the intervenor had a general. privi- 
lege. Such a privilege extends to all the property of the debtor. 
A sale, accompanied by delivery, destroys it, because the pro- 
perty of the vendor then ceases. Not so the attachment, for 














MARCH, 1842. at 445 








Garretson v. His Creditors. 





until a sale puts an end to the property of the vendor, he remains 
the owner of the goods attached, for they are still at his risk. Res 
perit domino. : 

Judgment affirmed. 


Harmonivs GarrETSON v. His CrepirTors. 


The right of the lessor over the products of the estate or the movables on the place 
leased, is of a higher nature than mere privilege. The latter is enforced only 
on the price of the movables to which it applies ; it does not enable the creditor to 
take, or to keep the effects themselves. ‘The lessor, on the contrary, has a right of 
pledge on them; and may seize and retain them, until he is paid. 

The privilege of the lessor on the products of the estate or on the movables on the 
place leased, has a preference over all other privileged debts, such as expenses of 
the last illness, law charges, and others having a general privilege ‘on the movables. 
The charges for selling the movables subject to the lessor’s privilege, must be 
paid before the rent, as they are necessary to procure the means of paying it; and 
so of the funeral expenses of the debtor and his family, where there is no other 
source from which they can be paid. 

Where the amount applicable to the payment of the law charges privileged against 
the estate of an insolvent, is insufficient to pay the whole, they must be paid pro rata, 


Apreat from the Commercial Court of New Orleans, Watts, J, 

Roselius, for Hoey, the appellee, argued the case, ex parte. 

Morpny, J. The syndic in this case, filed a tableau of distribu- 
tion, showing the privileged clase ae°s against the estate, 
and prayed to be authorized to pay the same in accordance therewith. 
The money to be distributed amounts to $2,164 04, and is the 
proceeds of the sale of a stock of house-hold furniture which the 
insolvent had in a house belonging to Nicholas Hoey, whose claim 
for rent is admitted to be fifteen hundred dollars. The law char- 
ges, including $100 for wages due to a laborer, amount to no less 
than $1050 75, which sum is deducted on the tableau from the pro- 
ceeds of the furniture, leaving, after reserving a sum of $100 in the 
hands of the syndic, only $1013 29, to be applied to the payment 
of the house rent. A memorandum at the foot of the tableau, 











446 *» ~NEW ORLEANS, 


“Garretson e. His ; Credi tors. 








shows that the notes and accounts of the estate, were yet on hand 
to be collected. ‘To this tableau, Hoey made opposition, claiming 
to be paid out of these proceeds, in preference to all the creditors 
therein set down. The judge below sustained his opposition, and 
ordered his claim to be paid in preference to all the creditors on 
the tableau, except the auctioneer for his commission and the inci- 
dental expenses of the sale of the movables, amounting to $115 
10. The balance in the hands of the syndic, he ordered to be dis- 
tributed pro rata, among all the creditors for law charges. The 
syndic appealed. 

The judge, in our opinion, decided correctly. The lessor is 
treated with peculiar favor by the Civil Code. In the language of 
article 3185, his right is of a higher nature than a mere privilege, 
the latter is enforced only on the price of the movables to which it 
applies; it does not enable the creditor to take or keep the effects 
themselves in kind; the lessor, on the contrary, muy take the effects 
themselves, and retain them until he is paid; he has on them a 
right of pledge. Article 3223 provides, that the charges for selling 
the movables, subject to the lessor’s privilege, are to be paid be- 
fore the rent, because these charges procure the payment of the rent. 
The following article says, that when there is no other source, from 
which the funeral expenses of the debtor and his family can be paid, 
they have a preference over the debt for rent or hire, on the price 
of the movables contained in the house or on the farm; and article 
3225 enacts, that the lessor has a preference on the price of these 
movables over all the other privileged debts of the deceased, such 
as expenses of the last illness, and others which have a general 
privilege on the movable Bhe debts having this general privilege 
on the movables, are enuierated in article 3158, and among them 
are the law charges. But if any doubt could remain after the 
perusal of the above provisions of law, they must, we think, be re- 
moved by article 3237, which provides, that when the privileged 
debts on the movables and immovables cannot be paid entirely, 
either because the movable effects are of small value, or subject to 
speeial privileges which claim apreference, or because the movables 
and immovables together do not suffice, the deficiency must be 
borne proportionably among the creditors, but the debts must be 
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paid according to the order above established, and the loss must fall 
on those which are of an inferior dignity. 

By presenting his tableau before the collection of the notes and 
accounts due to the estate, the syndic has given rise to a conflict 
which perhaps should not exist, for non constat but that a sufficient 
sum may be collected to pay off the law charges, independent of 
the proceeds of the movables, subject to the appellee’s privilege. 
Be this as it may, the judge has, in our opinion, taken a correct 
view of the lessor’s right on the particular fund to be distributed by 
the tableau, as presented. 

Judgment affirmed. 


ABNER Wamack v. Cuartes Morecan. 


Appeat from the District Court of St. Helena, Jones, J. 

Muse, for the appellant, submitted the case without argument. 

Morpuy, J. The plaintiff is appellant from a decree dismissing a 
motion he had made to obtain judgment against one William Dennis, 
as surety of the defendant on a bail bond. The only evidence exhi- 
bited by the record in support of this motion, consists of the bail 
bond itself, and a judgment rendered in the plaintiff’s favor against 
his debtor, on the 4th of May, 1832. No fieri fucias or capias ad 
sa‘isfaciendum appear to have bedi d under this judgment, 
nor is it even shown that the debtor has ever actually left the state. 
On the 11th of September following, he made a surrender of his 
property to his creditors, which the plaintiff unsuccessfully attempt- 
ed to set aside. See Morgan v. His Creditors, 7 La., 60. As this 
case has been submitted to us without argument, we are ata loss 
to imagine the grounds on which the appellant could expect a re- 
versal of the judgment appealed from. 

Judgment affirmed. 
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James W. Fow.er v. Amexia SmitH and Husband. 


Whére it is not certified that the record contains all the evidence adduced on the 
trial, “ind the judgment purports to have been rendered on due proof of the plain- 
tiffs’ demand, it will be presumed that evidence was offered to satisfy the court, 
though the record does not otherwise show that any was produced. 

The three days required, by art. 312 of the Code of Practice, to elapse before a judg- 
ment by default can be made final, must be judicial days. 

Where a defendant is cited to answer within a certain number of days, he is en- 
titled to the whole of the last day to file his answer. 


Appeat from the District Court of East Feliciana, Johnson, J. 

J. R. Thomas, for the plaintiff, submitted the case without 
argument. 

Morrny, J. The defendant, Amelia Smith, sued on a promis- 
sory flote, appeals, with her husband, from a judgment by default 
rendered against her, and assigns as errors apparent on the face of 
the record : 

1. That the judgment was pronounced below without any evi- 
dence whatsoever, and without the note, on which the suit was 
brought, being exhibited to the court. 

2. That the legal delay to file an answer, or to have the judg- 
ment by default set aside, was not afforded to her; and that the judg- 
ment by default was made final, before the lapse of three judicial 
days. 

I. The clerk does not certif 
evidence adduced in theme 
been rendered on due } 


that the record contains all the 
d the judgment purports to have 
i@ made of plaintiff’s demand. 
Evidence may have Fe bound to believe, was offered 
to satisfy the court below} e plaintiff was under no obligation 
to have it taken down in writing, for the use of his adversary, in 
case he should wish to appeal. The note sued on is referred to in 
the petition as annexed to it; and we cannot believe that it was not 
produced to the judge. 

II. It doesnot appear from the record that three judicial days had 
elapsed, when the judgment by default was made final. Citation 
was served on defendant on the 10th of November, 1840, allowing 
her eleven days to appear and file her answer. It does not appear, 
on what day the default was entered, for the date is left blank in the 
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transcript; but as the 22d of November, the earliest day on which 
judgment could have been taken by default, was a Sunday, it must 
have been entered on the 23d, and we find it confirmed on the 26th. 
_It is therefore clear, that three days had not intervened between the 
rendering of the judgment by default and its confirmation ; and the 
days which did intervene, are not even shown by the record to have 
been judicial days. Code of Practice, arts. 312 and 314. 14 La., 
268. If the default was taken on the 21st of November, it was 
prematurely entered, for the defendant was entitled to the whole of 
the eleventh day, allowed her by the citation. 
It is therefore ordered, that the judgment of the District Court 
be reversed, and that the case be remanded for further proceeding ; 
the plaintiff and appellee paying the costs in both courts. 


Henry Tenney v. Exizaseto W. Rvssexx and others. 


A variance as to the name of the defendant between the petition and the note sued 
on, is immaterial, where the note is attached to the petition. 

Where, in an action against the drawer and accommodation endorsers of a bill, there 
was judgment for plaintiff against the drawer for a part of the amount claimed, 
but against the plaintiff as to the endorsers, and he appealed from so much of the 
judgment as was in favor of the later, without making the drawer a party to the ap- 
peal, held: that as the drawer is not a party, the amount of the judgment cannot be 
changed as to her, nor increased as to oe ers, who must be viewed as her 
sureties, and cannot be made liabledjr fm than the principal debtor. 








Appeat from the District Court Gf Wem Feliciana, Johnson, J. 

Morpny, J. This suit is brought on note of hand, drawn by 
Elizabeth W. Russell, to the order of, and endorsed by J. B. Dawson 
and Peter B. McKelvey, payable at the Bank of Louisiana, at St, 
Francisville, and bearing ten per cent interest per annum from the 
30th of March, 1839. The consideration for which the note was 
given is expressed on its face, and purports to be a stable erected 
by the plaintiff, on the lot of the drawer. The defendants, in a 
joint answer, admit their signatures to the note sued on, but ex- 
pressly deny that they are bound to pay the same, because, as they 
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allege, the holder obtained it from the maker by false and fraudu- 
lent representations, it having been executed through error. The 
answer pleads for the maker a want of consideration, and for the 
endorsers the want of legal notice of the nonpayment of the note 
by the maker. It further alleges, that no consideration passed be- 
tween the holder and the endorsers, who put their names on the 
note only for the accommodation of the maker; and that the work 
for which it was given was done in so bad and unskilful a manner, 
that a few weeks after the note was executed, the building began to 
fall to pieces, and is not worth -any thing like the amount claimed 
for it. The case was tried by a jury; who gave their verdict 
in favor of the endorsers, and against the drawer, Russell, for 
$855. After an ineffectual attempt to have this verdict set aside, 
the plaintiff appealed. . 

As the defendant, E. W. Russell, has not been made a party to 
this appeal, the judgment of the court below is to be reviewed only 
as regards her co-defendants, Dawson, and McKelvey. The ver- 
dict and judgment do not show, nor do we perceive, any legal 
ground on which the endorsers could have been exonerated. The 
certificate of the justice of the peace, who, in the absence of the 
notaries of the town of St. Francisville, made the protest, is in 
legal form. It proves that the notice of non-payment to P, B. 
McKelvey, was handed to him personally, at his residence in St. 
Francisville, on’ the day after the protest; and that, on the same 
day, a notice of the protest, addressed to J. B. Dawson, was put in 
the post office of St. Francisville, which is proved to be the nearest 
to his residence. As to the erasure of the name of 7. Thompson, 
in the signature of the draw over which that of 7. Russell was 
written, it is sufficientijimmmepunted for by the fact that the two 
names are proved to be in the same hand-writing, to wit, that of 
the defendant, E. W. Russell. The appellees, moreover, have ad- 
mitted their signatures as endorsers on this very note, and do not 
pretend that it has been altered since they endorsed it. The judge 
correctly admitted the protest and certificate of notice, notwithstand- 
ing the variance between the signature of the drawer, as described 
in the petition, and that set forth in those instruments. In the peti- 
tion it is stated to be Elizabeth T. Russell, while in the protest and 
notice, it is set forth as being Elizabeth W. Russell, The latter, 
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we understand to be the correct name, but the evidence shows, that 
from the manner in which the drawer writes the letter in the mid- 
dle of her name, it is difficult to tell whether it is a 7. ora W. 
The mistake in the petition was immaterial, as the note sued on was 
attached to it, and as the defendants had admitted their endorsement 
on it, they could not complain that the error was corrected in the 
notice given to them. In relation to the want, or failure of con- 
sideration, which is a means of defence common to all the de- 
fendants, we have examined the mass of evidence adduced in 
support of it, and have no reason to be dissatisfied with the finding 
of the jury. It is unnecessary to notice the plaintiff’s bill of ex- 
ceptions, to the opinion of the judge.excluding testimony to prove 
that he made repairs to the dwelling house of the drawer, which 
likewise constituted a part of the consideration of the note, and to 
show that such consideration was sufficient for the note sued on. 
By failing to make Elizabeth Russell a party to this appeal, the 
plaintiff has waived or lost the benefit of it, as regards the appellees, 
who are to be viewed in the light of sureties of the drawer. If the 
amount of the judgment can no longer be changed so far as she is 
concerned, it cannot be increased so as to make the sureties liable 
for a larger sum than the principal debtor. Civ. Code, art. 3006. 
It is therefore ordered that the judgment of the District Court be 
reversed, and that the plaintiff, Henry Tenney, do recover of the 
defendants, J. B. Dawson, and P. B. McKelvey, in solido, the 
sum of eight hundred and fifty five dollars, with interest thereon, 
at the rate of ten percent per annum, from the 30th of March, 
1839, until paid, and five dollars, 4 of protest, with costs in both 
courts. . 
Dalton, for the plaintiff. 
Paterson, for the appellees. 
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Cary Rosinson v. His Crepirors. 


- Where one of the creditors of an insolvent, has within the ten days following the 
appointment of the syndic, opposed his application for the benefit of the laws rela- 
tive to the voluntary surrender of property, on a charge of fraud, and the debtor, 
by failing to answer the interrogatories propounded to him by the opponent, has 
established the charge, the latter will not be allowed to «discontinue his opposition, 
which may be prosecuted by any creditor,though he may not have opposed the sur- 
render within the ten days. 

Where an insolvent debtor, who has applied for the benefit of the laws relative to 
the voluntary surrender of property, has, subsequently to his application, done any 
act which amounts to a fraud upon his creditors, and which could not, from the 
time when it was done, have been presented in an opposition filed within the ten 
days following the appointment of the syndic, he may be opposed after the expira- 
tion of the ten days. 


Appgat from the District Court of the First District, Buchanan, 
J. The plaintiff, a money broker, having filed his petition praying 
to be allowed to surrender his property for the benefit of his credi- 
tors, the cession was accepted by the court, and a meeting of the 
creditors fixed for the 18th of April. Joseph Lallande was placed 
on his schedule as a creditor for $2063 58, and Connolly and 
Elder for $1569 63. Lallande did not attend the meeting of the 
creditors ; but Thomas S. Elder, of the firm of Connolly and Elder, 
as attorney in fact for Erskine and Eichelberger, did. The latter 
declared that the insolvent was indebted to his principals in the sum 
of $1675, and refused to accept the surrender, on the ground that 
the applicant had not rendered a true and correct statement of his 
affairs. A syndic was appointed. On the 28th of April, Lallande 
filed an opposition to theyapplication of the plaintiff, alleging that 
the insolvent had committed ‘fraudulent acts to the prejudice of his 
creditors, and of the opponent in particular,’ and propounding inter- 
rogatories to*him, which were ordered to be answered under oath, 
The opponent further prayed, that the order suspending proceedings 
against the person and property of the insolvent, might be annulled, 
and the meeting of creditors and appointment of syndic set aside, and 
that he might have a judgment for $2005, with interest from judicial 
demand. On the 14th of May, the proceedings of the creditors 
were homologated, the appointment of syndic confirmed, and his 
bond approved, On the 30th of the same month, Elder, as the 
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agent of Erskine and Eichelberger, filed his opposition to the appli- 
cation of the insolvent, alleging that the latter was indebted to his 
principals in the sum of $1675, for money obtained from them, 
through the house of Connolly and Elder, of which the opponent 
was a member, and charging the insolvent with fraud. To this 
opposition also, a series of interrogatories were annexed, which were 
ordered to be answered. On the 12th of June, a rule was taken on 
the opponent to show cause why the order, requiring the interroga- 
tories to be answered, should not be rescinded, and the opposition 
dismissed. On the 15th, the order was rescinded, and the opposition 
dismissed. On the 10th of November, it was ordered that the inter- 
rogatories propounded by Lallande should be taken for confessed ; 
and on the 20th of February following, Lallande moved for and ob- 
tained permission to discontinue his opposition. On the23d of the same 
month, a rule was taken by the counsel of Erskine and Eichelberger, 
on the insolvent and Lallande, to show cause why Erskine and 
Eichelberger should not be allowed ‘to intervene and carry on the 
opposition of the latter, and to oppose the insolvent on the grounds 
set forth in a petition of intervention to be filed on the trial of the 
tule.’ On the Ist of the ensuing month, the rule was discharged, 
on the ground that the opposition was too late, ten days having 
elapsed since the meeting of the creditors ; and from this decision 
Erskine and Eichelberger have appealed. 

Annexed to the record is a certified copy of the petition of the 
appellants, which was offered to be filed on the trial of the rule, 
and rejected by the court. In this petition it is alleged, that the in- 
solvent had given Lallande a draft or drafts for the amount of his 
debt, on the condition that he woul@ withdraw his opposition, and 
that it was withdrawn accordingly. This petition also contained other 
charges of fraud against the insolvent, for acts anterior to his appli- 
cation for the benefit of a surrender. An affidavit, made before a 
magistrate, by the agent of the petitioners, was annexed to this 
petition, in which the allegations it contained were stated to be true, 
to the best of his knowledge and belief. 

This case was argued, ex parte, by Eggleston, for the appellants. 

Martin, J. Lallande a creditor of the insolvent, who hed filed 
an opposition to his discharge, having moved and obtained leave to 
discontinue his opposition, Erskine and Eichelberger, two of the 
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other creditors, took a rule on the insolvent and Lallande, to show 
cause, why they, the said Erskine and Eichelberger, should not be 
allowed to intervene and continue Lallande’s opposition, and op- 
pose the insolvent’s discharge on various grounds contained in a 
petition of intervention to be filed on the trial of the rule. The 
rule was discharged. ‘The applicants took a bill of exceptions to 
the opinion of the court, refusing them leave to file their petition of 
intervention, and have appealed. Lallande had filed his opposition 
on the ground of fraudulent practices on the part of the insolvent, 
whose conscience he had attempted to probe by interrogatories, and 
whose refusal to answer, fully established the charge. On the pay- 
meni of his debt being secured to him by the insolvent *, Lallande 
agreed to and actually did withdraw his opposition. 

The appellants’ counsel contends that the consideration which in- 
duced Lallande to withdraw his opposition, is one which the law 
abhors, and that he obtained an illegal preference. Waith vs. Har- 
per, 3 Johns, 386. That the preference which the insolvent granted 
to Lallande, if given as alleged, is a new fraud against his other 
creditors. That the obligations given by a petitioning insolvent to 
one creditor, to withdraw his opposition, or not to oppose him, are 
contrary to legal policy, and a fraud upon the other creditors. That 
they had a right to rely upon Lallande’s opposition, and he had no 
right to negotiate away their rights. Waite vs. Harper, 2 Johns, 
388. Brice vs. Lee et al., 4 Ib.,410. Yeatman vs. Chatterton, 
7 Ib., 296. Wiggin and Wiggin vs. Bush, 12 Ib., 307. Tuz- 
bury vs. ‘Miller, 19 1b., 311. Baker vs. Matlock, 1 Ashmead, 57. 
Rogers vs. Kingston, 2 Bingham, 441. Jackson vs. Dawson, 4 
Barn and Ald., 691. Wills vs. Girling, 5 Moody, 78. . The coun- 
sel has further contended, that the court erred in rejecting his peti- 
tion of intervention offered at the trial of the rule, on the ground 
that it came too late, ten days having expired from the meeting of 
the creditors, the preference granted to Lallande by the insolvent 
being a new fraud on the part of the latter, long after the meeting 





* This is a mistake., The petition offered to be filed by the attorney in fact of 
Erskine and Eichelberger, and rejected by the court, alleges that the payment of his 
debt was secured to Lallande dy the insolvent ; but there is no evidence whatever 
in the record, to establish the allegation. REPORTER. ~- 
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of the creditors, and such therefore as could not have been presented 
in the original opposition. 

It appears to us that the court erred in permitting Lallande to 
discontinue his opposition, and refusing to the appellants leave to 
continue it, and to file their petition of intervention. 

It is therefore ordered, that the judgment be reversed, and ours 
is that the judgment of the District Court ordering the discontinu- 
ance of the opposition of Lallande be set aside, and that the above 
rule, obtained against him and the insolvent, be made absolute ; and 
that the case be remanded for further proceedings, with direc- 
tions to the judge, to allow the filing of the appellants’ petition of 
intervention. The costs to be paid by the appellee. 


JosepH GrirarpD and another v. THEe1rR Crepirors. , 


A contract made by the syndic of the creditors of an insolvent with counsel, to pay 
acertain sum for professional services for the benefit of the estate, is not con- 
clusive upon the creditors, who may oppose the allowance, and reduce the 
amount, if exorbitant. Such allowance should be in proportion to the number 
and importance of the suits prosecuted or defended, and to the other professional 
services rendered ; and will form a charge upon the creditors. 


Cuartes B. Lannusse and Charles Gayarré are appellants 
from a judgment of the District Court of the First District, Bu- 
chanan, J. 

Janin, for the appellants. 

D. Seghers, pro se, and for the syndic, argued, that a contract 
made by the syndic, is obligatory upon the creditors, unless they 
show that he exceeded his powers. Pothier, Obligations 79. Civil 
Code, 2990, 2991, 2995. 

Buizarp, J. The tableau of distribution filed by the syndic in 
this case, was opposed, so far as it relates to the salary of the book- 
keeper, and the sum of $2,500 allowed to D. Seghers, Esq., as 
counsel, under a contract with the syndic, to attend to all the pro- 
fessional business of the estate surrendered, for that fee. The 
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opposing creditors are appellants from a judgment overruling their 
opposition, so far as it concerns the book-keeper, and reducing the 
fee of the counsel to $2000. In answer to the appeal, the counsel 
claims a reversal of the judgment in his favor, and that his stipu- 
lated fee be reinstated. 

The claim of the clerk depends on a question of fact, and there 
is nothing in the record to satisfy us that the court erred in allow- 
ing it. 

With regard to the compensation of the counsel, we are clearly 
of opinion, that the contract of the syndic is not conclusive upon 
the creditors. His compensation ought to be graduated by the 
number and importance of the suits he may be called on to prose- 
cute or defend, or his other professional services. The most regular 
method, we think, would be to present a detailed account, showing 
the suits in which the counsel may have been called on to assist the 
syndic, in such a manner as to show to what extent the creditors 
have been benefited by his professional aid. The record does 
not satisfy us that the counsel was entitled to what was allowed 
him by the court below. So far as we are informed of the suits 
which he defended, we are of opinion that able counsel might have 
been employed for much less. It is true, one member of the bar 
testifies that he has read the contract, and looked over the bilan, 
‘and taking it for granted that the contract was made on the day it 
purports to have been made, and before any sale was made, he 
would consider the charge as not too extravagant.’ He states, 
on his cross examination, that he knows nothing of the proceedings, 
or of the services rendered. Another gentleman of the bar, says 
that he does not think the fee at all extravagant, considering the 
various proceedings; but that he knows nothing of them, except 
from the papers. Another witness proves that he brought a suit 
against the insolvents, before.the surrender as we understand him, 
which was transferred to the District from the Commercial Court, 
and not being reached, that testimony was taken out of court, and 
that Mr. Seghers attended five or six evenings in taking evidence. 
Another gentleman of the bar testifies, that he had two suits against 
the insolvents, and pushed forward the trial with as much expedition 
as possible, but met wih a good deal of difficulty from Mr. Seg-’ 
hers; though he finally succeeded in getting judgments. This must 
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have been before the surrender, and not under the contract in 
question. 

Under these circumstances, with very vague evidence as to the 
importance of the services rendered by the counsel after the sur- 
render, which ought to form a charge upon the creditors, and 
acting as a jury would be compelled to do in assessing a compensa- 
tion for them, we have concluded that he is entitled to one thou- 
sand dollars. 

It is therefore adjudged, that the judgment appealed from, so far 
as it relates to the counsel fees, be reversed; that the tableau 
be amended so as to allow him the sum of one thousand dollars, 
and that in every other respect the judgment be affirmed ; and that 
the tableau, thus amended, be homologated. The costs of the 
appeal to be borne by the mass. ~ 


Danie, TreapwELL Watpen v. Samvuer Jarvis Peters 
and another. 


An act of express ratification to be valid, must mention: jirst, the substance of the 
obligation ; second, the motive; third, the intention to repair the vice or vices 
which exist. If there be several vices, mention of one only will not repair the others. 


Tue plaintiff is appellant from a judgment of the District Court 
of the First District, Buchanan, J. 

F. B. Conrad, for the appellant. 

- Micou, for the defendants. 

Garzanp, J. This action was instituted to annul three judg- 
ments obtained by the defendants against the plaintiff, on the 
ground that he was not cited according to law. The plaintiff also 
obtained an injunction to arrest proceedings on the executions 
issued on the judgments. The de‘endants took a rule on_ the 
plaintiff to show cause why the injunction should not be dissolved, 
on the ground that a bond was not given with James W. Breedlove 

VoL. I. 5S 
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as security, as required by the order of the court, and on other 
grounds, which it is not necessary to mention. 

When the order granting the injunction was given, the judge 
ordered a bond with James W. Breedlove as security, to be given 
for $3,500. At the time Breedlove was not in the city, but -his 
son, who was acting under a general power of attorney, which 
contained no authority to sign such an instrument, signed the bond 
as agent of his father; and a day or two afterwards, he says, that 
he wrote to his father that he had signed the bond in this case and 
another of the same character, who replied to him, ‘you did right 
to sign the bond for Walden.’ The defendants say that this is not 
an obligation that will legally bind James W. Breedlove, and that 
consequently no security has been given. We are constrained to 
say that the objection must be sustained. It is not pretended that 
the power of attorney gave authority to sign such a bond or bonds; 
but the plaintiff’s counsel contends that the letter of Breedlove to 
his son, is a ratification of the act. We do not think it a legal ra- 
tification. The letter is not addressed to the defendants, and 
neither it, nor that of Julien P. Breedlove, the son, is in their pos- 
session or under their control. The father is the depositary of one 
letter, and the son of the other, and if an action should be com- 
menced on the bond, neither could be a witness in the case. But 
admitting that the defendants had possession of J. W. Breedlove’s 
letter to his son, the language he uses is so general and indefinite 
as not to amount to a ratification of the injunction bond. Only one 
bond is spoken of in the letter, and whether the bond in this case 
is meant, or that in the case of Jasper Strong, post. p. 459, 
cannot be understood from the language used. The Civil Code, 
art. 2252, says, that a ratification is only valid when it contains the 
substance of the obligation.* Toullier says, three conditions are 
requisite to the validity of an act of express ratification: first, a 
statement of the substance of the obligation; second, mention of 
the motive; third, an intention to repair the vice which exists. 
If the contract contains several vices, the mention of one of them 





*The article cited provides, that such a ratification is only valid, ‘when it contains 
the substance of the obligation, the mention of the»motive of the action of res- 
cission, and the intention of supplying the defect on which that action is founded,’ 
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will not repair the others. 8 Toullier, Nos. 495, 499. This court 
has given the same opinion. 11 Martin, 612. . 

The judge of the District Court therefore, did not err in dissolv- 
ing the injunction; but as Breedlove has not appealed, we cannot 
now interfere with that portion of the judgment, which gives 


interest and damages against him. 
Judgment affirmed. 


Danie, TREADWELL WALDEN v. Jasper STRONG. 


Appeat, by the plaintiff, from a judgment of the District Court of 
the First District, Buchanan,’J., dissolving an injunction obtained 
against the defendant. 

F. B. Conrad, for the appellant. 

Micou, for the defendant. 

Gartanp, J. This suit is brought to annul a judgment obtained 
by the defendant against the plaintiff, on the ground of their being 
no legal citation; and an injunction was obtained, which the de- 
fendant moved to dissolve on the same grounds as in the case of 

Waldenv. Peters and another, supra, p. 457. The cases are simi- 
lar in all respects, and we have come to the same conclusion in 


both. 
Judgment affirmed. 
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Joun Warp and others v. Ropert C. ArmisTEeap and another. 
7 


Where the record contains no statement of facts, nor any thing equivalent thereto, nor 
exception to the opinion of the judge, nor special verdict, and the appellant relies 
.alone on errors of law apparent on the face of the record, an assignment, stating 
specially such errors, must be filed within ten days after the record is brought up, 
or the appeal will be dismissed. 


Tue defendants are appellants from a judgment of the Commer- 
cial Court of New Orleans, Watts, J. 

T’. Slidell, for the plaintiffs. 

Schmidt, for the appellants. 

Martin, J. The certificate of the clerk does not enable us to 
examine this case on its merits, and the appellants have not prayed 
for an extension of time to have this defect remedied. They have 
neglected to file an assignment of errors in writing within the time 
limited by law, but contend that this Was not necessary in the pre- 
sentcase. We think that they are mistaken. The Code of Prac- 
tice, art. 897, provides, that ‘the appellant who does not rely, 
wholly or in part, on a statement of facts, an exception to the 
judge’s opinion, or a special verdict, to sustain his appeal, but on 
an error of law appearing on the face of the record, shall be allow- 
ed to allege such error, if, within ten days after the record is brought 
up, he files # the Supreme Court, a written paper, stating specially 
such errors as he alleges, otherwise his appeal shall be rejected.’ 
The record contains no statement of facts, nor any thing equivalent 
thereto, nor exception to any opinion of the inferior court, nor spe- 
cial verdict. It is not, therefore, in our power to relieve the ap- 
pellants’ counsel from the consequences of his ngglect to file 
within ten days after the record was brought up, a written paper 
stating specially the errors he alleges. 


¢ 


Appeal dismissed. 
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One who has no interest in a succession, nor in the question of who shall be ap- 


pointed to administer it, cannot complain of the want ef any of the for malities re-” 


quired by law to precede the appointment of a dative executor. 
One who opposes the appointmeut of a curator of a succession, must allege a better 
right in himself. 


Apprgat from the Court of Probates of New Orleans, Bermu- 
dez, J. 

Butiarp,*J.* The appellee, Joseph Le Carpentier, having been 
appointed dative testamentary executor of the will of Felix de Armas, 
deceased, André D. Doriocourt, on the same day, filed his opposition, 
as it is called, on the ground that he was about to apply for the ap- 
pointment, when the court, without any public notice, appointed 
the appellee® He therefore prays that said appointment may be an- 
nulled, and that publications may be made according to law. 
Therefore the dative executor was called’on, to show cause why his 
appointment should not be revoked. 

He showed for cause: First. That the party taking the rule had 
alleged no interest of his own, and no right in himself which had 
been infringed, and that he had consequently no capacity standi in 
judicio. Second. That the matters alleged in the rule are insuffi- 
cient to authorize the judgment prayed for; and that no such pro- 
ceeding as that now attempted, can be sustained by law, the present 
not being one of *he modes, by which alone final judgments can be 
changed or affected. 

The rule was discharged, and Doriocourt appealed. 

We concur with the Court of Probates in the conclusion, to which 
it came. “Phe plaintiff shows no interest in the successi®n, nor in 
the question who ought to be appointed to administer it. He has 
no right therefore to complain of the absence of any formalities, 
which may be required by law to precede the appointment of da- 
tive executors. He was not an applicant, and filed no opposition 
until after the appointment was mage. Even if the opposition had 
been in time, it is very questionable, whether it could have been 
listened to. In the case of Chew et al. vs. Flint, Curator, 7 La., 





* Morpnay, J., being a. did not sit on the trial of this case. 
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395, we field, that an opponent to thé* appointment of a curator 
mast allege a better right. Civ. Code, 1112. Code of Prac., 972. 
Without enquiring into the reasons, which influenced the judge 
of the Court of Probatessin the present case, we content ourselves 
with a$senting to his"conelusion ; and his judgment, discharging the 
tule, is therefore affirmed with costs. 
Pepin, for the appellant. 
i’ Slidell, for the executor. 
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Cuartes McManus v. Ext West. 
a7 


Apprat from the Commercial Coust of New Orleans, Watts, J. 

I. W. Smith, for the plaintiff. 

Chinn, for the appellant. 

Butzarp, J. This action was commenced by attachment, which 
was levied upon property of the defendant, West, in the hands of 
Ward, Moffett, and Co., the garnishees. It appears, from the an- 
swer of the garnishees to interrogatories, that they had received 
from West a dot of two hundred and twenty nine bales of cotton ; ; 
that before the attachment was levied, they had sold and accounted 
to West for one hundred and twenty five bales,#and that as to the 
remaining one hundred and four bales, they had received orders 


-from him, at the same time, to hold them subject to the order of 


Benjamin Odom, the intervenor. The latter has appealed from a 
judgmenf of the Commercial Court, dismissing his intervention 
and claim to the property attached. 

The lot of cotton existing in kind, at the time of the seizure, tWe 
ofily question is, whether it had ceased to be the property of West, 
to whom it originally belonged, and whose creditor had levied upon 
it. If there had been any chagge of property, so as’to defeat the 
pursuit of creditors, it must have been in virtue of some valid con- 
tract, followed by delivery. The only evidence of any such con- 
tract previously to the attachment, consists ihe order of West to 
hold the cotton subject to the order of Od6fh; and the garniskees, in 
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answer to the interrogatorfés, state that they had received orders 
from Odom to sell the cotton, that it was accordingly sold, and that 
the proceeds remain subject to his order. This would have been 
perhaps sufficient evidence of delivery, if a gbntract of sale of the 
cotton had been shown. But it is not proved that there had been 
any sale of the cotton to Odom. The’case would have been mate- 
rially different, if, at the time that West gave orders to hold the pro- 
ceeds of the cotton for Odom, it had been already sold, and the 
house of Ward, Moffett, and Co., had become debtors to West for 
the proceeds? In that case, the orders of West to‘:pay to Odom, 
would, perhaps, have sufficed. Mu 

To the petition of intervention on the part of Odontyiqyas an- 
swered, that the claim set up by him was feigned and*figddulent, 
and intended to cover the property. This plea authorized the ad- 
mission in e®idence of the declarations of the parties, and threw 
the burden of proof to show the reality of Odom’s title to the cot- 
ton, upon him. If the whole deposition *referred to in the bill of 
exceptions, ‘had been rejected, it would not have varied the result. 
The intervenor has failed to show any right to the cotton attached. 

Judgment affirmed. 





“* 
no 
EBENEZER W. Cater and another v. Tue Steamer Bonaparte, 


and owners. 


As a general rule the masters of steamers are authorized to purchagg necessary 
supplies for the use of their boats, and to bind the owners to pay for them ; but 
they have no authority to purchase supplies or merchandize for third persous, or 

to bind the owners therefor. 


Appgat from the Commercial Court of New Orleans, Watts, J. 
Potts, for the plaintiffs. No gape! appeared for the appel- 
lant. 

Garand, J. This action is founded on a due bill for $581 83, 
given by Charles Briggs, captain of the steamer Bonaparte, to 
the plaintiffs, the consiteration of which is stated to be stores fur- 
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nished the boat. James R. Conner, who is a part owner, for an- 
swer, after a general denial and a call for a bill of particulars, 
denivs that any stores were delivered, and especially that Captain 
Briggs had any authotity to purchase supplies, orto make any note 
or due bill to bind the boat or owners. He further says, that he 
published a notice in a newspaper in the city of New Orleans, 
warning all persous that he would not pay any debts of the said 
boat, unless contracted upon his written order, of which the plain- 
tiffs had knowledge. 

An account in detail was filed, which showed the purchase of a 
number,of articles, evidently not intended for the use of the boat, 
and this is f@rther substantiated by the receipts of the clerk of the 
boat, but-what they amount to we cannot determine with any cer- 
tainty. The captain proves that all the articles were purchased and 
delivered, by his order. He says that he examined the ‘Account, that’ 
it is correct, and that the due bil shows the balance owing. The 
witness further states, that some of the articles were not for the use 
of the steamer, but were purchased, by his order, in the name of 
the boat, for different individuals, which practice, he says, is a com- 
mon one among all the boats engaged in the lower trade. He fur- 
ther states, that Conner was aware of purchases being made for 
other persons. 

The clerk of the plaintiffs fully proves the sale and delivery of the 
articles stated in the account, and their value. The notices referred 
to in the answer, are filed. The first one states, THat Conner will 
not be accountable for any debts of the steamer, unless con- 
tracted on his written order; the second, published about a week 
after, says, that he will not be responsible unless the debts are con- 
tracted by"the captain or himself. The captain explains the cause 
of this change. It further appears that after these notices, Conner 
knew that purchases were made of the plaintiffs, and that he madé 
one or more payments to them, on the order of the captain. 

There was a judgment in favor of the plaintiffs, from which the 
* defendant, Conner, appealed. 

As a general rule, the masters or commanders of steamers have 

a right to purchase necessary supplies, and to bind the owners to 

' pay for them ; but they have no right to purolggse supplies or mer- 
chandize for other persons, and thereby Wid the owners, or the 
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boat. In this case, large payments have been made, much more 
than sufficient to cover the purchases made for other persons, and 
Conner was aware of the practice of purchasing in this way, other- 
wise we should not hesitate to remand the casé, to ascertain what 
articles were purchased for other persons, and to declare that 
Conner was not bound to pay for them. It is to be presumed 
that the persons for whom the purchases were made, have paid the 
boat or Conner, and that in this way the goods sold have gone to his 
benefit. 

The second notice of Conner, contains an authority to the captain 
to contract debts on account of the steamer, and the account shows 
an amount of necessary supplies furnished for the use of the steamer, 
largely exceeding the sum claimed. 

We have examined the bill of exceptions taken by the defendant 
on the trial, and think that the judge did not err in admitting the 
testimony to which objection was made. It goes more to the effect 
of evidence, than to its admissibility. 
Judgment affirmed. 


Lewis TREzEVANT and others v. Tue Banx or TENNESSEE. 


The Bank of Tennessee, at Nashville, and its branches, form only one corporate 
body, under the name of the Bank of Tennessee. The branches are not empowered 
to issue notes, or to sue or be sued; and any property of the Bank will be liable 
for notes issued under the authority of the principal Bank, though payable at one 
of the branches. 

@osts of protest of a bank note may be recovered, though a notarial demand was 
unnecessary to entitle plaintiff to interest. The object of the protest is not only 
to secure interest, but to procure permanent and authentic evidence of a demand 
at the place of payment. And where different notes of the same institution, held 
by the same individual, are separately protested, he will be entitled to recover the 
costs of protesting each note. Having t6 make a separate demand on each, the 

_notary might well refuse to include them all in a single protest. 


Tue Bank of Tfinessee is appellant from a judgment of the 
Commercial Court, 3, J. 
VOL. I. 59 
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This case was submitted on the points filed, by Wharton, for the 
plaintiffs, and Preston, for the appellants. 

Morpuy, J. The-Bank of Tennessee, a corporation existing in 
the state of Tennessee, is sued on a number of her notes, of various 
amounts, forming together the sum of $2078, and for interest _ 
thereon, and costs of protest. These notes, which the defendants 
had made payable at their branch at Somerville, were there pre- 
sented, and payment having been duly demanded and refused, were 
each of them protested for non-payment. The answer avers, that 
the notes sued on purport to be due by the branch of the Bank of 
Tennessee, established at Somerville, and that, by the charter, the 
principal bank at Nashville is not liable to pay and take up said 
notes. It further pleads in compensation and reconvention, a sum 
of fifteen hundred dollars, with interest from the 12th of November, 
1840, which is alleged to be due to the Bank by the plaintiffs, as en- 
dorsers on a note of that amount held by the Bank, they having been 
duly notified of the protest of the same for non-payment by the 
drawer, Durant Hatch. There was a judgment below in favor of 
the plaintiffs for $589 24, with interest of six per cent on $383 24, 
from the 12th of November, 1840, and like interest on $206, from 
the 21st of November, 1840, till paid, with three hundred and six 
dollars costs of protest, and the costs of suit. 

We have attentively examined the charter of the Bank of Ten. 
nessee, which is in evidence, and cannot find in it any sanction of 
the defence set up in this case. It is true that for certain purposes, 
and to a certain extent, the branches act independently of the Bank 
of Tennessee, but nothing that we can see in the powers conferred 
on. them, give them the right of issuing separate notes of their 
own, or of suing or being sued. They are expressly placed under 
the control of the principal bank, to whom they are to render 
monthly statements of their condition, and to whom they are to pay 
over any dividends they may semi-annually declare, so that the 
Bank of Tennessee may provide for the payment of the interest on 
the state bonds, &c. The charter provides further, section 7 of 
the supplemental bill, ‘that the notes to be issued by the Bank of 
Tennessee for circulation, shall be signed by the President and 
countersigned by the Cashier of the principalgbank, and the same 
may be made payable at such place or places as shall be deemed 
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most advisable by the board of directors of the principal bank,’ 
and ‘that the notes of the bank or branches shali be received in 
payment of debts to the principal bank or branches,’ &c. The 
notes sued on here are dated at Nashville, the location of the 
principal bank; are signed by the President and Cashier of the 
‘ principal bank; but were made payable at the branch at Somer- 
ville. We cannot well understand why the principal bank, which 
issued these notes, should not be responsible for them. It is said 
that they belong to the Somerville circulation, and must be paid 
out of the funds of that branch. We no where find in the charter 
that the principal bank and its branches are liable only for certain 
portions of the circulation issued by the corporation; we see, on 
the contrary, that the bank at Nashville and its branches form only 
one corporate body, known under the name of the Bank of Ten- 
nessée, and having capacity to sue and be sued under that name. 
The property attached in this case belongs to the Bank of Ten- 
nessee, and is, in our opinion, liable for the notes of the principal 
bank, or for those of any of her branches, issued under her 
authority. 

The counsel for the defendants has next contended, that in as 
much as by the laws of Tennessee, interest was due from demand 
of payment, and as it is not required that such demand should be 
made by a notary, the protests were unnecessary, and the costs of 
them should not be allowed; and that at all events it was not 
necessary to make more than one protest, for all the notes. The 
object of the protest was not solely to secure interest, but also to 
ptocure evidence of the demand made at the place designated in 
them for payment. A notarial protest showing such a demand and 
refusal, while it was the most convenient course, afforded to the 
plaintiffs evidence of such a permanent and authentic character 
that we think they were entitled to it. As to the making of a se- 
parate protest for each note, the notary might well. and probably 
would have refused to include all the notes in a single protest, as 
he had a separate demand to make on each note; and as the fees for 
protesting a note are proved to be two dollars, he would perhaps 
have been entitled to a separate charge on each note, even had 
they been all included in the same instrument of protest. Al- 
though these costs ate gonsiderable, the plaintiffs, who have paid 











468 . NEW ORLEANS, 
Gorman. v, Berghans. 








them, are, in our opinion, entitled to a reimbursement. The plea 
in compensation set up by the defendants, has been supported by 
sufficient evidence. 


Judgment affirmed. 


Tuomas H. Gorman v. Sipney E. Berouans. 


The authorization required to enable a married woman to appeal from a judgment 
rendered against her, must be proved by other evidence than the allegations of the 
wife, or of her counsel. 


Appgat from the Commercial Court of New Orleans, Watts, J. 

This case was submitted on the points filed, by Zyma, forjthe 
plaintiff, and Greiner, for the appellant. 

Martin, J. The dismissal of this appeal is asked for, on the 
ground that the appellant is a married woman, and has appealed 
without the assistance or authority of her husband. A suspensive 
appeal had been last year obtained, and was dismissed in January 
last, on the same ground. See p. 230 ante. A devolutive appeal 
has now been taken, but the authority or assistance of the husband 
does not otherwise appear than by a statement in the petition and 
bond of appeal, that the appellant is assisted and authorized by 
her husband. It is correctly urged by the appellee that this assis- 
tance and authority must be proved aliunde, and otherwise than 
under the hand of the appellant or her counsel. 

Appeal dismissed. 
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James H. Levericu and another v. Danie, TREADWELL 
WALDEN. 


Where the petition claims interest only at five per cent, but refers to the note 
annexed to it which bears interest at ten per cent, and prays for general relief, the 
error may be corrected by reference to the note, and judgment be given for 
interest at the latter.rate. 


Appeat from the Commercial Court of New Orleans, Watts, J. 

R. M. Carter, for the plaintiffs. 

F. B. Conrad, for the appellant. 

Martin, J. The defendant and appellant assigns as an error, 
apparent on the face of the record, that although interest at five 
per cent only is claimed in the. petition, the judgment allows it at 
the rate of ten per cent per annum; citing Code of Prac. arts. 156, 
157. It is true that interest is claimed in the petition at the rate of 
five per cent per annum; but there is a prayer for general relief, 
and a reference in the petition to the note annexed thereto, from 
which it appears that the defendant bound himself to pay interest 
at the rate of ten percent. He cannot, in our opinion, complain 
that the judgment corrects the error which crept into the petition, 
by a recurrence toa note annexed thereto, which is in the hand- 
writing of and subscribed by the defendant. 


Judgment affirmed. 
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Francis H. Hatcn v. Tue City Bank or New Orteans. 


, An action can only be brought by one having a real and actual interest. 

The cause of action must, in all cases, be stated with sufficient certainty, to prevent a 
repetition, when once investigated and decided. 

Where part of the directors of a bank exclude one of their number from the privi- | 
lege of examining the discount book, to which all the rest have access, on the 

ground that he is hostile to the institution, and will use the information he may 
obtain to its injury, a mandamus will lie to enforce the right, which is essential to 
the discharge of his duties as a director. 

To obtain a mandamus the applicant must allege and prove the duty required to be 
performed, and that he has been injured, or apprehends injury, or that he has been 
deprived of some legal right. 

Under the Code of Practice the powers of the courts of this state as to issuing writs 
of mandamus, are more extensive than those of the tribunals governed by the 
common law. 

Under art. 831 of the Code of Practice, a mandamus may be issued where the party 
has other means of relief, if the slowness of the ordinary legal forms is likely to 
produce great delay and defeat the ends of justice, as well as in cases where there 
is no other specific remedy. 

Mere irregularity, is not enough to obtain an injunction; injury to the applicant, or 
apprehension of injury, must be shown. 

By the charter of the City Bank of New Orleans, the transfer book, and the 
minutes of the proceedings of the Board of Directors, are the only books required 
to be kept. The latter is only open to the inspection of the stockholders during 
one month in each year; as to the former, the charter is silent. 

The books of a corporation are evidence of the acts and proceedings of the body, 
and, with respect to the corporators, are public. They are common evidence, 
and each individual having a legal interest in them, hasa right to inspect, and 
to use them as evidence of his rights. But a mandamus will not be issued to 
compel the keeper of such books to allow an inspection, or the taking of copies, 
unless a clear right be shown, and some just or useful purpose is to be effected. 


Apprat from the Commercial Court of New Orleans. A full 
statement of the case will be found in the following jnigaints, by 
Watts, J, from which the City Bank has appealed. 

This is an application fora mandamus. The petition alleges that 
the petitioner is a stockholder and director of the City Bank, that 
for purposes material to’ the interests of the institution, and of the 
public, he is desirous of examining the stock ledger of said bank, 
or the book containing the list of stockholders, and also the transfer 
book, or book containing the transfer of the stock of the bank; and 
that he has made application to the President and Board of Direc- 
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tors to that effect, which has been by them, and still is refused, and 
all access to those, as well as to the other books of the bank has 
been and is refused to him. 

The petitioner prays, that after due proceedings had, and notice 
to the President of said Bank, Samuel J. Peters, Esq., it may 
please the court to order, that access to, and inspection of said 
books be afforded to him, and for such other relief as the nature of 
the case may require. , 

The defendants answer, that even admitting, which they by no 
means do, all the allegations in the petition, the plaintiff is not 
entitled to a mandamus, wherefore he says that he is not bound 
further to answer to the said demand. But should the said excep- 
tion be overruled, in that case he denies expressly all the allegations 
in the petition contained. 

The respondent further says, that by the charter of the City Bank, 
the entire management of its affairs, and control of its books and 
property, are confided to a Board of Directors, who administer the 
same by a majority, and who have the right of deciding when, by 
whom, and for what purpose the said books shall be inspected, and 
that the petitioner has no right in law, to demand the inspection, at 
his pleasure, of the said books. 

The facts admitted, or proved are, that the petitioner is a stock-. 
holder and director of the bank; that he applied to the clerk for the 


~ books mentioned in the petition, and that he was referred to the 


President, who said he could not permit them to be examined, except 
on an order from the Board: that all the books of the bank necessary 
for any director to ascertain the state of the affairs of the bank, 
are placed on the discount table on every discount day, to wit, 
twice a week, and that on these occasions every director has access 
to such books, and may examine them, but that the stock and 
transfer book, or list of stockholders, is never laid before the board. 

The following extract from the minutes of the proceedings of the 


Jenee: 


Board, is also in evi 
‘Ciry Bank, New Orleans, 19th January, 1842. 
‘ The following resolution was presented to the Board by Mr. 
Hatch, and seconded by Mr. Albert, viz: 


* Resolved, That it is the sense of this Board that the stock ledger 
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of this institution is open to the inspection of any director of the 
bank. 

‘The yeas and neas being called for, it appeared that Messrs. 

Hatch and Albert voted in the affirmative, and Messrs. Avery, Wil- 
liarns, Hubbard, Turner, McCawley, Lockett, Casey, Hyde, and 
Peters, voted in the negative ; consequently, said resolution was not 
adopted.’ 
. From the charter of the bank, Acts of 1831, p. 26, we learn that 
the capital consists of 20,000 shares of stock, at $100 each; that 
the election of directors is held on the first Monday of March in 
each year; that no stock can be voted on, which has not been held 
for ninety days previous to that date; that there is a scale of votes, 
and that no stockholder can give more than thirty votes; and that 
each director must be a stockholder of ten shares. The charter 
further provides, that the transfer of stock shall be made on a trans- 
fer book, kept for that purpose ; that the Legislature shall at all 
times have the right of examining into thé state of the affairs of the 
bank; and that any three stockholders may, within one month 
previous to the election, call for an inspection of the minute book. 

From the petition, it will be seen that the petitioner carefully ab- 
stains from setting forth, otherwise than in the most general terms, 
the motives or reasons which induce him to call for the inspection 
of the stock ledger, stock list, or transfer book. The answer con- 
tains a peremptory exception to the petition, on the ground that, 
admitting all the facts in it, the petitioner is not entitled to a manda- 
mus. 

Under the allegations of the petition, and this issue, the petitioner 
puts himself on his naked legal right, as a stockholder and director, 
to examine the books specially referred to by him. 

In argument, it has been urged by all the defendants’ counsel, 
that the petitioner was bound to set forth special motives and rea- 
sons for making this call of inspection; and although the counsel 
declared that they did not choose to make a special exception of this 
nature, and were willing to take any sufficient special reason or mo- 
tive which might be assigned ore fenus, yet they have reiterated the 
principle that the petition ought to be dismissed for want of the 
assignment of any such reason or motive. The plaintiff’s counsel 
has stated that his reason for not making such an assignment, was, 
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that it might have been traversed, and lead to an irrelevant: issue. 
I do not concur with him in this, for I am of opinion that any reason 
or motive which might have been assigned, could not be traversed. 
I am also of opinion, that in such cases, a party may have naked 
and abstract rights, for the exercise of which, he is not bound to 
assign any reason. But even if this were matter for special excep- 
tion, it has been my practice, since 1 have been on the bench, 
always to drive parties to plead any matter of special exception, 
and not to allow them to take advantage at the trial, of vagueness 
and generality in the petition. I take it for granted, when a de- 
fendant does not call for specifications, that he admits himself to 
be in possession of full knowledge of the subject matter in contro- 
versy, and that he is ready to go to trial, and meet any evidence on 
the matter which may be brought against him. In the course of 
ten years experience, I have never found an instance of surprise or 
of inconvenience, from this mode of proceeding. The peremptory 
exception is attempted to be sustained on the ground that a party 
is not entitled to the remedy of a mandamus, when he can assert 
his rights by any ordinary remedy. This principle is undoubt- 
edly true as a general one, though there may be doubt as to its 
application in any particular case. The articles 829, 830, and 831, 
in the Code of Practice, on the subject of the writ of mandamus, 
are as follows: 

‘ Art. 829. This is an order issued in the name of the state, by 
a tribunal of competent jurisdiction, and addressed to an individual, 
or corporation, cr court of inferior jurisdiction, directing it to per- 
form some certain act belonging to the place, duty, or quality, with 
which it is clothed. : 

‘Art. 830. The object of this order, is to prevent a denial of 
justice, or the consequence of defective police, and it should there- 
fore be issued in all cases where the law has assigned no relief by 
the ordinary means, and where justice and reason require that 
some mode should exist of redressing a wrong, or an abuse of any 
nature whatever. 

‘ Art. 831. This order may be issued at the discretion of the 
judge, even when a party has other means of relief, if the siow- 
ness of ordinary legal forms is likely to produce such a delay that 
the public good, and the administration of justice will suffer from it.’ 


VOL. I. 60 
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» These articles contain the substance of the rules laid down ‘ia the 

elementary writers on the common law, and, I think, extend the 
doctrine and application of the writ of mandamus further than is 
allowed by the common law courts. The counsel for defendants 
have cited Angel and Ames on Corporations, pp. 408, 429, and 
441. 4 Bacon Ab., tit. Mandamus, sec. 7; a case from 22 Eng. 
Com. Law Rep., p. 40, and the case of Zhe State v. Dunlap, & 
Mariin, 271. ; 

I cannot think that this last case would be held to be law, in our 
own courts at the present time. The Code of Practice did not then 
exist, and the judges were very doubtful about their jurisdiction in 
cases of these unusual writs; and they have even within a very 
short time wholly changed their views on the subject of the writ of 
mandamus. The general principle that a mandamus is a 
high prerogative writ, has been much urged by the senior counsel 
of the defendant. I admit that it is necessary to preserve the 
distinction between ordinary actions and these summary remedies, 
and that they are not to be resorted to as the ordinary modes of pro- 
ceeding for asserting ordinary rights; and [ acted upon this prin- 
ciple when | refused the mandamus in the case of Bayon v. The 
Mayor of New Orleans et al., 9 La., 578. ‘Since I have had the 
honor of a seat on this bench,’ says Lord Tenterden, ‘I have al- 
ways thought that the power and authority of the court were limited 
by the practice of our predecessors; and I have been anxious not 
to assume, or be a party to assuming, any authority for the exercise 
of which I could find no precedent: for this reason, when my at- | 
tention was called to the terms of the present rule, which demands 
an inspection and liberty to take copies of all records, books, papers, 
and muniments belonging to this Company, or relating to its affairs, 
Lasked early in the discussion, if there were any precedent for 
granting a mandamus under such circumstances, my general recol- 
lection being that there was not, but that in all the cases where a 
mandamus had been granted, the application had been limited by 
some legitimate and particular object, in which the party had an in- 
terest.” Even when I find so able a man as Lord Tenterden using 
such language, it excites a smile to thiak to what results the system 
of exclusive reliance on precedents must lead a court in any civil- 
ized, country, which binds itself strictly by such arule. If our 
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fathefs made precedents for us, who made precedents for thent? 
The everchanging phases of human affairs, the new, extraordinary, 
and unexpected developments in the progress of the history of the 
laws and customs of a people, require that the decisions of the 
courts should be governed by principles, rather than precedents, 
which may be good or bad, and an exclusive reliance on which 
would keep a nation always in a stationary condition. It frequently 
happens that there are no precedents, because no such case ever ot- 
curred before. I prefer the intellectual confidence of the judge who, 
when it was urged by counsel, that there was no precedent for a 
most reasonable application, replied that it was time to make one. 
Bank of Kentucky v. Ashley and Ella, in error, 2 Peters, 328. 
Even the English books admit that the remedy of the mandamus 
was not understood and properly applied until the time of Lord 
Mansfield, which is only sixty years ago. It appears to me that all 
these cases must rest on their own particular circumstances. Many 
of the English cases proceed on the distinction of remedies at law 
and remedies in chancery ; and those referred to and cited in Bacon, 
&c., were cases of complex rights which required minute investi- 
gation of facts, the raising of formal issues for trial, &c.; while I 
consider that the remedy of a writ of mandamus requires that the 
right, sought to be enforced, should be clear, simple, and easily re- 
cognized. The case of Rex v. The Merchant Taylor’s Company, 22, 
E.C.R., required a long and tedious investigation, by a suit in 
chancery. The Company was not a trading company, but a guild 
_ of trade and charitabie corporation. The refusal of the mandamus 
by Lord Tenterden was therefore correct, but such refusal should 
have been placed on the ground of principle—not on the want of 
precedent. The case of Rex v. The Bank of England was of a like 
nature, so far as it required a long and tedious investigation. I con- 
fess, also, that I am utterly at a loss to understand what kind of an 
action the petitioner could bring, to assert the right in question, 
supposing him entitled to it. The whole matter is fairly and fully 
brought up in the present proceedings, and no equivalent to the 
right claimed could be given in any other form of action. In the 
case from Johnson, where the court refused a mandamus to transfer 
stock, there was full and adequate remedy in damages for the value 
of thé stock, which was susceptible of precisé estimate in money ; 
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but a right of access to and inspection of books is not susc@ptible 

of any measure of value, and the only adequate relief is the specific 

one demanded. The preseut case is analagous to that of Lalland e 

vy. The Louisiana State Insurance Company, in which the Supreme 

Court expressly decided, that a mandamus was the only proper re- 

medy. 9 La., 326. My own opinion is, that wherever these pe- ‘ 
culiar remedies lie, they may and ought to be exercised by and in®’ 

favor of any individual who chooses to incur the expense of assert- 


the right to provoke the forfeiture of the charter of any corporation, °- 


the costs, and is patriotic enough to take upon himself to assert his 
own rights and those of his fellow citizens. However much, there- 
fore, english institutions, english precedents, and english prin- 
ciples of law may serve as general landmarks, it is manifest that 
they must be greatly modified when applied in ourcountry. As I 
understand these english authorities, I am of opinion that none of 
them bear any analogy to the present case. The petitioner is as- 
serting a right, which, if he possesses it, can be asserted in no 
other form of action or mode of proceeding ; and, therefore, the 
peremptory exception, on the ground that he could have a remedy 
by an ordinary action, is wholly untenable, and is overruled. 

Wecome to the next ground of defence, to wit, that by the charter 
of the City Bank, the entire management of its affairs, and control of 
its books and property, are confided to a Board of Directors, who 
administer the same by a majority, and who have the right of de- 
ciding when, and by whom, and for what purpose the said books 
shall be inspected, and that the petitioner has no right to demand 
the inspection, at his pleasure, of the said books. 

It may undoubtedly be a matter of some delicacy to determine, 
what part of the books of a corporation is of right subject to the in- 
spection of the corporators. Each case must depend on its own 
circumstances. In Angel and Ames, on Corp., 408, it is laid down 
as a general principle, that ‘ with respect to the members of a cor- 
poration, the books of the company are public books; they are 
common evidence, which must of necessity be kept in some one 
hand, and then each individual possessing a legal interest in them, 
has a right to inspect, and to use them as evidence of his rights,’ 
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Agnin, p. 441, it is said, ‘so a corporator may have a mandamus 
to compei the custos of corporate documents, to allow-him an in- 
spection, and copies of them at proper times, and upon proper occa- 
sions ; he showing clearly a right on his part to-such inspection and 
copies, and a refusal on the part of the custos to allow it.’ It is not 
4 ' ~ only as evidence of his rights, that a corporator may claim the pro- 
duction and inspection of the corporation books. I lay down the 
general principle that if the exercise of his rights and duties re- 
quires, or will be aided by the inspection of any of the books of th 

.- corporation, the corporator is entitled to such inspection, though forno 
other purpose than to aid, guide, and assist him in the exercise of those 
rights and duties. An election of directors of this bank is impend- 
ing. It is or may be important to the corporator to know who are 
the stockholders, qualified by the amount of stock held by them, to 
be elected directors, that he may make a judicious selection of the 
managers of theircommon property, and he has aright to this know- 
ledge, in order that he may confer with his co-proprietors, and call for 
their aid,advice,knowledge,information,and co-operation in the choice 
of suitable directors. The exercise of this right admits of no delay, 
otherwise it would be lost. 1am of opinion also, that a corporator 
is entitled to an inspection of the transfer book, in order that he 
may make enquiry and ascertain if simulated transfers have been 
made, in order to evade that provision of the charter which limits 
the number of votes. For these and other purposes connected with 
his rights and duties as a corporator, he is entitled to an inspection, 
and he is not to be debarred therefrom by any supposed possibility, 
that he may abuse the information which he may thus obtain. 
There is nothing in the charter of this bank which confines the 
control of its books to the directors, in such a manner as to exclude 
inspection by the stockholders. It is enough to decide upon the 
question raised as to the right to inspect these books. The right 
to inspect books of any particular corporation must depend upon 
the nature of that corporation, and of the books, the inspection of 
which is called for. There cannot be the remotest danger to any 
bank from letting it be known to the corporators, and through them 
even to the public, who are the stockholders of the bank; and per- 
haps, if more of their proceedings were made public, there would 
be more safety for the stockholders and the community. A bank 
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is a trading company, and every partner of a trading company has 
the right to the inspection of the common books at reasonable times, 
and so as not to interfere with the transaction of business ; and lam 
inclined to the opinion, that every stockholder has a right to the in- 
spection of all the books of the bank. 

We come now to notice some of the objections urged~by the 
counsel for the defendants. It has been urged that the petitioner” 
has. acknowledged that the Board of Directors was the only com- 
Delept tribunal to decide upon the right claimed by the petitioner, 
@ that the 16th section of the charter having provided for the 
‘examination of the minute book upon the demand of three stock- 
holders one month previous to the election, and another section hay- 
ing reserved to the legislature the right of full examination into the 
affairs of the bank, no stockholder can claim the right of inspection 
or examination beyond what is there given. These positions are 
based upon the principle set up in the answer, that the president 
and directors have the full and exclusive management of the affairs 
of the bank, so as to exclude every one else, except in the manner 
pointed out by the statute, from obtaining information, and that the 
petitioner so considered it when he moved the resolution above set 
forth. These positions are clearly untenable. Even if it were 
true that the petitioner had considered, that it was only the directors 
who had the power to give or refuse the information he asked for, 
his own opinion of his legal rights is not binding either upon him- 
self, or upon the court, if he should happen to make a mistake in 
relation to them. -The petitioner might with the most perfect pro- 
priety ask as a favor, what he might claim asa right. He might 
wish to see how far the directors would carry their refusal to give 
him the information he required, and to obtain the formal evidence 
of such refusal. The sections of the charter confer either additional 
rights upon the stockholders, or give their rights a definite form, 
but they do not contain any words which would exclude the corpo- 
rators from the examination of any books to which they were, on 
general principles of law, entitled to access, and these statutes are 
too loosely drawn to be the exclusive measure of legal rights. I 
incline to the opinion that even the minute book is open to public 
inspection, and that, if it be necessary for this purpose, a copy of the 
book, another room, and a clerk should be provided for the use of 
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the stockholders. Certain books are placed upon the table of the 
directors when they meet in consultation ; and one of the counsel 
advanced the position, that except when at the board, or acting un- —* 
der the direct authority of the board, a director is no more than any 
other stockholder. ‘l’o this doctrine I cannot assent. It is under- 
» Stood that all other institutions have established by-laws, by which 
“directors are excluded from examining books which contain what 
are called individual accounts. Of the ground of this exclusion F 
am not aware, and, perhaps, if it were examined, it might be found * 
more plausible than satisfactory; but of this I am satisfied, tha 
with the exception of such books, a director has, at all seasonable 
and proper times, a right to examine the books of the bank, and 
that he is not restricted in his examination to the hours of discount, 
which are short and too much occupied to allow of the examina- 
tion to which he is fairly entitled. I have had some experience in 
investigating the manner in which bank affairs are conducted, hav- 
ing sat for eight weeks, at three different times, on an inquest over 
the Planter’s Bank ; and the experience thus acquired, and the re- 
cent catastrophe of the Bank of the United States, satisfy me that 
the greatest danger to these institutions, is when they are taken 
possession of and retained by a party of directors, and used for 
their own purposes. The doctrine contended for by the defen- 
dants’ counsel, would have the effect of making all corporations 
close corporations ; a system which grew up to a frightful extent in 
England, favored as it was by other depositoriesof power. The 
courts had manacled themselves by their decisions, until it required 
all the power of the omnipotent and reformed parliament of Eng- 
land, to free the nation from the incubus. There are too many cor- 
porations, and they have been too often badly managed, for the 
cours of this country to lean in any other way, than in favor of 
publicity and free examination. One of the counsel of the defen- 
dants has suggested, that if the right claimed by the petitioner be 
granted, it may be used for the purposes of speculation by. 
the directors and stockholders, who know the exact state of the af- 
fairs of the bank. It is obvious that this argument has no weight. 
A knowledge of the stockholders can generally be obtained at the 
period of an election, and, at all events, so remote a possibility of 
abuse, is no reasonable ground for the refusal of a right which may 
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be used for beneficial purposes. One of the counsel for the defendants 
sneered at the allegations of the petition, that the information was 
"wanted for purposes material to the interests of the institution and 
the public, and seemed to consider that the public had no interest 
in the matter; and that as the management of the institution had 
been placed by the stockholders in the hands of the present direction, 
the petitioner had no right to enquire into their mode of manage- 
ent; that it was of no consequence to the public, to use his own 
ae ‘whether the president and his party remained in the 
7% ‘®ontrol of the bank, or the petitioner and his party acquired it,’ 
and that the only ground which could suggest itself to his mind for 
the movement of the petitioner was, that an attempt was to be made 

to turn out the presiderit and his party. 

That the public have no interest in the management of these in- 
stitutions, after the extraordinary scenes which we have witnessed 
within the last ten years, is a most strange assertion. TI have al- 
ways considered that a fatal blow was given to the principle of the 
equality of civil and political rights, on which our institutions are 
founded, when the power of making that, which to all practical 
intents and purposes, is the money of the country, and which can 
be used to an indefinite extent, without any real control, was en- 
trusted to private hands; a power which, in fact, is superior in 
effect and efficacy to that of the executive, the legislative, and the ju- 
dicial departments of the government. The struggle of the Bank of 
the United States for existence, which so long convulsed the coun- 
try, and led to such disastrous consequences, is full proof to the 
contrary. In that struggle the Bank of the United States was anni- 
hilated. I much fear that the struggle of the state banks against 
the state authorities, may have a similar result. If it be not per- 
mitted to use legal and moral means for investigation and reform, 
or if they prove inefficient, it is much to be feared that less justi- 
fiable means will be resorted to. Oppression will make a wise man 
mad. The refusal of these institutions to fulfil obligations and du- 
ties to the community which are so sacred and binding, must result 
in bad consequences. Injustice leads to retaliation. With regard 
to the interests of the institution, I do not pretend to say whether 
it has been well or ill managed, but there is one striking fact, that 
for five years, with one short interval, the’ stockholders have re- 
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ceived no revenue from their property. If the institution be well 
managed, the public or the stockholders have no interest, whether 
it be managed by the President and his party, or by the petitioner 
and his party; but it is a matter of great interest to both, ,that the 
rights of the stockholders and the freedom of election should be 
vindicated, and that persons in temporary power should not be per- 
mitted to use any improper or illegal means to retain their power. 
The President and his party have no more right to the management 
of the institution than any other stockholders who are qualified 
be directors, and they are not to be permitted to make use_of their 
‘power to deprive any one who may dislike, or oppose them, of any 
fair means of asserting his rights. The whole argument of the 
counsel for the defendants, has turned on technical grounds. They 
have not seen fit to meet the question of the legal and abstract right 
of the stockholder, at reasonable times, to inspect such books of the 
bank as will give him information of the persons who are his joint 
corporators; and I am satisfied, from their zeal and ability, that if 
the right could have been legally refused on its merits, no argument 
to that effect would have been omitted. In his essay on parties, 
Hume has said, that there is a class of men who are devotedly at- 
tached to the rights of property. These men are timid and sub- 
missive to power. There is another class who regard personal 
rights above all other rights, even that of life, who are bold and 
confident, and sometimes reckless and daring. Hampden, Pym, 
and Vane, in England; Adams, Patrick Henry, and Laurens, in our 
own country, were of this class. Without a good sprinkling of 
this class of men, there can be no civil liberty in any country. 
When we consider the condition of this community—the very large 
proportion of debtors, who, as Solomon says, are the slaves of their 
creditors, and that commercial men hold their existence at the nod 
of the money manufacturing power, we think that the efforts of the 
petitioner, who belongs to the commercial class, to vindicate by 
legal and moral means, his rights against the phalanx of power 
arrayed against him, are worthy of all commendation and approba- 
tion. The occasion calls for a strong expression of opinion, and it 
is no part of my character to withhold it. I do not court responsi- 
bility, but when imposed by duty, I do not shrink from it. 

In conclusion, I am clearly of opinion that the petitioner, and 
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every other stockholder is entitled to access to, and inspection of 
the books called for; and that the President and Directors have 
acted illegally in refusing such access and inspection. 

It is therefore considered that the peremptory exception plead- 
ed in this case be overruled; that a mandamus issue, commanding 
the President, Directors, and Company, of the City Bank of New 
Orleans, and all their officers to permit Francis H. Hatch, and any 
other stockholder of said bank, at all reasonable times and places, 

have access to, and inspection of the list of stockholders, the stock 

dger and transfer book of the said bank; and that if-the petitioner, or 

y stockholder is hindered or annoyed in the exercise of this right, 

e will be at liberty to apply to the court for relief by any other 
process which it has power to grant. Itis further ordered, that the 
City Bank of New Orleans pay the costs of these proceedings. 

Eustis, for the plaintiff. 1. A mandamus is the proper and only 
remedy, for the injury set forth by the complainant. Code of Prac. 
789, 830, 831, ef seq. 

2. The writ prayed for is authorized in the case made out, on 
the general principles of law. Vide, opinion of judge Watts. 

3. The party is entitled to an immediate héaring and relief. 
Code of Prac. 831. 

Micou and Grymes, for the appellants. 

The complainant asks a mandamus, ‘to compel the bank to per- 
mit him to inspect the stock and other books at his pleasure. Has 
he such a right as a stockholder ? 

Ist. The charter does not expressly confer the right. It pre- 
scribes what book may be exhibited, and how, and by whom its 
inspection may be demanded. Sec. 16. The same provision, and 
in the same words, is found in the charters of the Bank of Louis- 
jana, sec. 19; of the Bank of Orleans, sec. 8; and of the State 
Bank of Louisiana, sec. 9. 

2d. The members of a corporation have not, as a matter of 
course, such a right. The corporation is a distinct being from the 
members composing it. Civ. Code, art. 426. Its property is not 
the property of the individual stockholders. They are not tenants 
in common or partners. Ib., arts. 427, 429. The will of the majo- 
rity expressed in the form provided by the charter, is the will of the 
company ; and the acts of the majority through their constituted 
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officers and agents, are the acts of the corporation. Ib., art. 435. 
Each member of the corporation is bound by its rules, when they 
are not contrary to law. Ib., art. 436. As a membfr of the 
association, he is governed not only by the established rules, but 
when questions arise, respecting which there is no tule and no law, 
he is governed by the will of the majority. . 

3d. The charter of the bank expressly delegates to a Board of 
Directors, the control and management of its property, affairs, and « 
concerns. Sec. 3. The custody of the books, and the right to deters * *" 
mine when and by whom they shall be inspected, is an import SZ 
part of the trust. If the books are open to every stockholder, t e 
Board of Directors ought not to be responsible for their custody. 

4th. In conferring upon the Board the powers embraced in the 
charter, the law has left it to the discretion of the Board, where the 
books shall be inspected. This discretion will not be controlled by 
the courts. Angel and Ames, 447. 

5th. The directors, singly, have no greater rights then other 
members of the company. The charter prescribes that they shall 
act only by a quorum. The charter does not confer upon individual 
directors any right, or impose any duty, different from those apper- 
taining to other stockholders. The directors, singly, are not re- 
garded either as officers, or agents of the bank Louisiana State 
Bank v. Senecal, 13 Li@,, 525. The directors ,of a bank are like 
members of the Legislature, in office only while in session. The 
tight to inspect the books at his pleasure, does not belong either to a 
member or a director. : 

6th. The complainant seems to have so considered it. Ata ses- 
sion of the Board, and as a member, he offered a resolution, that 
any director might have access to the books. Here was a subject 
on which they were competent to decide, submitted to their deci- 
sion. They have by a large majority declared that they do not 
consider it expedient to pass the resolution. Will the court sit in 
appeal upon their decision ? 

7th. The right of a member of the corporation to demand the in- 
spection of the books, so far as they contain evidence of his indivi- 
dual rights, orso faras any entries contained in them, may affect his 
private interest, is distinctly admitted. He may compel their pro 
duction in court, as evidence of any fact at issue. But he cannot 
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demand that the books shall be always, and without restriction, 
‘thrown open to him. 

8th. N&t a single authority can be adduced in support of the 
pretensions of the complainant. The cases where the books have 
been ordergd tobe produced, are all cases where they were wanted 
for a distinct and definite purpose. Angel and Ames, pp. 441: and 
408, citing 2 Starkie, 734, and both resting on the authority of the 
Mayor of Southampton, 8 Term Rep. The right of a corporator 

-» 0 inspect the books to see whether the affairs might not be better 
. naged, and even on general allegations of mismanagement, has 
=... expressly denied by the courts. 22 Com. Law Rep., 42. 

A mandamus is not the proper remedy. It is a writ borrowed 
from the english law. It was there a high prerogative writ, intro- 
duced to prevent disorder from a failure of justice and a defect of 
police. Angel and Ames, 429. The applicant must show a com- 
plete and specific right. Ib.,444. There must be no reasonable 
doubt of the existence of the right, or the courts will not attempt to 
enforce it in this extraordinary manner. 

The Code of Practice has not altered the english law; its provi- 
sions are almost identical with those ef the system from which they 
were evidently borrowed. Arts. 829, 830, and 840. The Code has 
specified the cases in which a mandamus will lie to a corporation. 
It will lie to compel the corporation to recéive a member entitled to 
the privileges of membership, or to restore a member unjustly de- 
prived. It is not pretended that this application comes within 
either description. The complainant is not deprived of his mem- 
bership. He is not forbidden to exercise the functions either of 
a stockholder or of adirector. The case of Lallande v. The Com- 
missioners of the Louisiana State Insurance Company, 9 La., 
326, was a case under this article of the Code. The object of the 
application was, to compel the commissioners to receive the appli- 
cant as a member according to the law. The court did not ex- 
pressly decide the question as to the propriety of the remedy, but 
admitted the existence of the right, and ordered the cause to be 
heard. 

A mandamus will not lie where the party has another and 
specific remedy. If he is deprived of his privileges, he may sus- 
tain an action for damages. If he thinks himself unjustly pre- 
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vented from access to the books, he can bring his suit, demanding 
a decree that the books be submitted to him. Such a decree, if, 
after hearing both parties, the court should think him entitled to it, 
would be granted and enforced. The mere circumstance that an 
election may occur before, according to the forms ofaw a decision 
could be had, will not induce the courts to alter their mode of pro- 
ceeding. Code of Prac. 831. In every case, it may be assumed 
that it would be highly convenient to the plaintiff to obtain the 
summary interposition of the courts; but if they were to attempt 


to meet the convenience of the suitors by altering the forms of pro#yymp 


ceeding, we would soon have no cases besides summary cases, and 
no process but a mandamus. A judgment in a suit would 
establish the right, if it exist, from the moment of the decree until 
the complainant ceased to be a share holder. 10 Johnson. 2 
Barnwell and Ald. ; 

The right demanded is not that of a member, but of a visitor; 
not of an equal with other members, but of a superior; not for 
purposes appertaining to private interest or to the duty of a direc- 
tor, but for purposes ‘important to the interest of the public and 
of the institution.’ Blackstone, vol. 1, p. 480, speaking of the 
power of visitation, says, ‘the law has provided proper persons to 
visit, inquire into, and correct all irregularities.” In England 
the King is the founder of a charity, and is its visitor. By what 
law is the complainant constituted, the visitor to inquire into and 
correct the irregularities of the City Bank? The charter of the 
bank makes the Legislature of the state the visitor of this corpo- 
ration. The court will hardly permit the complainant to assume 
its functions. That the right claimed is that of a visitor, is ap- 
parent. The right to inquire into abuses would be futile, without 
the right to correct them; and the court will scarcely grant this 
high writ, merely for the gratification of an idle curiosity. The 
applicant should at least inform the court of the object of his de- 
mand. As he is not recognized as the exclusive guardian of the 
interests of the public or of the bank, he should explain to the eourt, 
how any right of his own as a shareholder or a director has been 
infringed. 

But, admitting for a moment that the complainant has a clear 
right to inspect the books, will a mandamus lie? The right is 
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urged upon the ground that the books of the bank are the books 
of the corporators, each of whom has a right to inspect them. Be 
itso. The books of a commercial partnership are the property 
of the partners; each member of the firm is seized and possessed 
of them, per*'my et per tout; but would this court listen to an 
application from one partner of a commercial firm, for a mandamus 
to compel his co-partners to show him the books of the house? He 
might institute a suit to enforce his rights, and the books would be 
ordered to be brought in as evidence of them; but to attempt to 
wg@enforce them by a mandamus, would be ridiculous. 

* In conclusion, we must notice the form of the decree of the court 
below. It not-only grants the prayer of the complainant, but 
proceeds to adjudge, before any demand has been made, “that all 
other stockholders shall be admitted to the same rights.’ It 
goes further, and invites the complainant and other stockholders, in 
case of resistance to the decree, or hinderance in the exercise of the 
right, to come back to the court, and promises, in advance, that all 
its powers shall be exerted to enforce the decree. 

A court should never presume that its decrees will not be im- 
plicitly obeyed. A people accustomed to obey the laws, should not 
be threatened beforehand with the consequences of anticipated 
disobedience. The idea that a refusal to obey is possible, ought 
not to be suggested. It detracts from the dignity of the court. It 
has an injurious effect upon the pubiic mind. It casts an unwar- 
ranted reflection upon the party to the suit, against whom the 
decree is directed. The judge of the court below was misled by 
his zeal. He could not suppose that any disobedience or evasion 
of his decree, was intended by the defendant. He had no right, 
and no reason to entertain such a supposition. Where then was 
the necessity of his promulgating to the world, and recording upon 
the minutes of the court, that the powers of his court would be 
exerted to enforce its decree? Are not the powers of the court 
always exerted, to enforce all its decrees? If such judgments pass 
without notice, we may soon find judges entering of record, that 
they will volunteer to head a posse comitatus and assist the sheriff 
in the execution of their decrees. It is due to the supremacy of 





the law, it is necessary to preserve the decorum of the courts, that 
such judicial quixotism, should be rebuked; and we trust that 











MARCH, 1842. 487 


Hatch v. The City Bank of New Orleans. 








whatever judgment this court may render upon the application, the 
form of the judgment below will be corrected, and the decree, 
stripped of its superfluities, will decide simply and purely upon the 
issue presented by the pleadings. 


After this case had been argued, and while under consideration, 
an act of the Legislature was passed, which was approved on the 
24th of February, and ordered to take effect from the time of 
its publication in the,state gazette, which provided: 

Sec. 1 That from and after the passage of this act, it shall be” 
lawful for any stockholder or director of any bank, at any time dur- 
ing the business hours of the bank, to examine and take copies of 
or make lists from the stock ledger, or bovk containing lists of. 
stockholders, and it shall be the duty of the President and Cashier ° 
of every bank, to allow such stockholders or director to make such 
examination or such lists, and any President, Cashier or other 
officer of a bank who shall violate the duties imposed by this sec- 
tion, and any director who shall vote for excluding any stockholder 
or director from the right of examination contemplated by this 
section, or if such exclusion shall have been already ordered by 
any Board.of Directors, shall not within ten days after the promul- 
gation of this act, unless prevented by illness or unavoidable 
accident, from attending the meetings of the Board, move and 
vote for a rescision of such order, or for granting such right, unless 
such motion should have been already made and said resolution 
rescinded, shall be liable to criminal prosecution, and on convic- 
tion,.shall be punished by fine not less than one hundred dollars 
nor more than one thousand dollars, and by imprisonment not ex- 
ceeding three months, or both, at the discretion of the court, and 
shall forever after be incapable of holding the office of director, 
president, or cashier in any bank. 


Garanp, J.* The petitioner alleges that he is a stockholder and 
director of the City Bank of New Orleans, a corporation establish- 
ed in the said city. That for purposes material to the interests of 
the institution, and of the public, he is desirous of examining the 





* Morprnar, J., being interested, did not sit on the trial of this case. 
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stock ledger of said bank, or the book containing the list of stock- 
holders, and the transfer book, or book containing the transfers of 
the stock. He further states that he has made application to the 
President and Board of Directors to that effect, which application 
has been refused, and is still refused by them, and that all access 
to those, as well as to the other books of the said bank, has been 
and is refused to him. He therefore prays that after due proceed- 
ings had, and notice to the President of said bank, it be ordered that 
access to, and inspection of, the said books be afforded to him; and 


© he also prays for general relief. 





Upon these allegations and prayers, the judge of the Commercial 
Court issued an order addressed to the City Bank of New Orleans, 
commanding the President thereof, and all officers and servants of 
the said corporation to grant access to, and inspection of the stock 
ledger and transfer book of said bank to the petitioner, or to show 
cause to the contrary. In obedience to this order, a mandamus was 
issued, directed to the City Bank, its President, and all its officers, 
and servants, commanding them to grant access to and inspection of 
the books mentioned, to the petitioner, or to show cause to the con- 
trary. : 7 
The bank, in its corporate name, appeared, and answered : 

‘That admitting, which the respondents by no means admit, 
all the allegations in said petition contained, the plaintiff, is not in 
law entitled to a writ of mandamus, wherefore respondents say that 
they are not bound to answer to said demand.’ | 

The defendants them say, should the exception be overruled, that 
they deny all the allegations in the petition. It is further answered, 
‘that by the charter of the bank, the entire management of its af- 
fairs, and the control of its books and property, are confided to a 
Board of Directors, who administer the same by a majority, and 
have the right of deciding, when, by whom, and for what purpose, 
the said books shall be inspected, and that said petitioner has in law 
no right to demand the inspection at his pleasure of said books.’ 

For further answer, the respondents say, that by his petition, the 
complainant is attempting to put in controversy the right of the re- 
spondents to control the books of the bank by a majority of the 
directors, which right exceeds in value the sum of three hundred 
dollars. 
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On these pleadings, the parties went to trial. It is admitted 
that Hatch is a director and stockholder; that he applied to a clerk 
for the books mentioned in the petition, and was referred to the 
President, who said that he could not permit them to be examined, 
unless under an order of the Board of Directors; whereupon, on 
the 19th of January, 1842, the complainant offered at the Board 
the following resolution for adoption : . 

‘Resolved, That it is the sense of this Board, that the stock 


ledger of this institution, is open to the inspection of any director of 


said bank.’ 

This resolution was rejected, by a vote of nine totwo. It was 
further admitted that all the books of the bank necessary to enable 
any director to ascertain the state of its affairs, are placed on the 
table before the directors, on each discount day, viz, twice a week, 
and that at those periods every director has access to them for the 
purpose of examination; but that the stock and transfer book, or 
list of stockholders, is never laid before the Board. 

The judge overruled the exception, and ordered a mandamus to 
be issued, commanding the President, Directors, and Company of 
the City Bank, and all its officers to permit the complainant, or any 
other stockholder in said bank, at all reasonable times and places, 
to have access to, and inspection of the list of stockholders, the 
stock ledger, and transfer book; declaring that if he, or any other 
stockholder, should be hindered or annoyed in the exercise of this 
right, he will be at liberty to apply to the court for relief by any 
other process, which it has power to grant! From this judgment 
the bank has appealed. 

The act of the legislature, of the 3d of March, 1831, constitutes 
certain individuals, their associates, and successors, a body corpo- 
rate, by the name of the City Bank of New Orleans, vesting it 
with all ‘the powers, and rights given by law to private corpora- 
tions.” Books*were to be opened for subscription to the stock, 
under the direction of certain individuals. ‘ The property, affairs, 
and concerns of said corporation,’ says the act of incorporation, 
‘ shall be managed, and conducted by twelve directors,’ elected by 
the stockholders annually. A book, in which the transfers of stock 
are to be entered, or registered, is directed to be kept; also, one in 
which all proceedings of the Board of Directors are to be recorded. 
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7 
These are the only books mentioned in the charter. Any three 


stockholders, uniting in a call for the purpose, may within one 
month preceding the election of directors, examine the minute 
book; and the legislature, by a committee, or agents duly ap- 
pointed, may at any time, examine into the affairs and books of said 
bank, and if necessary, call a meeting of the stockholders, to lay 
before them the result of the examination. The right of examin- 
ing one book, is specially given for one month in the year, but that 
is not a privilege accorded to asingle stockholder; at least three, 
must apply for it at one time. In relation to the transfer book, no- 
thing is said about inspecting it. For their own government, and 
the conduct of the affairs of the bank, the directors are authorized to 
make such by-laws and regulations as to them shall seem proper, 
not inconsistent with the constitution of the United States, of the 
state, or the laws of either. : 

In conformity with the charter, the complainant was chosen a di- 
rector. All the rights and privileges enjoyed by the directors, were 
enjoyed by him. But he wished to examine books which other 
directors were not permitted to look into, and it being refused, he 
endeavored to have a rule, or by-law, adopted, granting the right to 
all directors, but not to stockholders, of making such examinations. 
The proposition to make this rule having been rejected, the com- 
plainant asks the court, in effect, to establish such a regulation. 

The exception taken by the defendants, presents the question, 
whether the complainant has any cause of action, that is, whether 
he presents such a claigp or right, as can or should be enforced, or 
states any wrong whi@™ may be redressed, or the apprehension of 
any abuse or injury which can be corrected or prevented. It is 
therefore necessary to analyze the character of the complaint, and 
the remedy demanded. 

The complainant says, that being a stockholder and director in 
the bank, he is desirous, for purposes material to the interests of the 
institution, and of the public, to see the list of stockholders, and the 
transfer book, both of which have been refused to him; he there- 
fore asks the court to order that he have access to them; where- 
upon, process, called in legal language extraordinary, is issued ; the 
usual forms of law are disregarded, and a preference given in the 
trial, over other suitors. The 15th article of the Code of Practice 
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says, that ‘ an action can only be brought by one having a real and 
actual interest, which he pursues.’ Whenever that interest arises, 
an action may be commenced; a clear and concise statement of the 
nature and object of the demand must, however, be made, as well 
as of the nature of the title or cause of action; and a prayer, ana- 
logous to the nature of the action to which the plaintiff has resorted, 
must conclude the petition. There must be some certainty in all 
demands, and they should be so stated, as to prevent a repetition of 
them, when once investigated and decided. The complainant does 
not allege in himself any right of property in the books in question. 
He asserts no personal interest in the examination he desires to make, 
further than as his own interests may be connected with that of 
the bank, and the public. He does not inform us of the extent of 
those interests, nor of their character. He does not allege that the 
interests of the Bank, or the public, are endangered, nor that he 
apprehends that his own will suffer in any manner; nor is thereany 
complaint that he is deprived of any right or privilege, enjoyed by 
any other director or stockholder. No mismanagement of the af- 
fairs entrusted to the Board of Directors is charged or insinuated, 
nor is any attempt made to show a single act calculated to affect the 
public interest; and I should have been entirely ignorant of the 
object and purpose of this demand, if it had not been admitted by 
the counsel for the complainant, in the argument, that the main 
purpose was, to enable his client to operate with more success in an 
approaching election for directors of the bank. I am not, gene- 
rally, disposed to be technical. As a mi of propriety among 
those interested in the bank, I think tha@@fhe list of stockholders 
should be exhibited, whenever requested for any proper purpose, 
and if withheld to the injury of any one interested, I should, upon 
a proper representation, extend all the relief which the law affords; 
but I cannot, on the allegations of this petition, consent to prosti- 
tute the process of the court, to effect the objects avowed. 

Suppose the complainant had alleged, that it was material to the 
interests of the bank and of the public, that he should examine the 
vaults of the institution, and the accounts of individuals, and that 
permission had been refused, and he had applied for a mandamus 
to obtain access for the purpose. Upon such an allegation, the 
merest novice in the profession would pronounce the application 
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one approaching to absurdity ; yet an ingenious mint could suggest 
many plausible arguments connected with the security of the funds 
in the vaults, and of the debts owing the institution, to prove that 
both should be permitted. 

The writ of mandamus, as introduced into our jurisprudence, 
seems to have been derived principally from the common law, 
Bacon says, that it is ‘a writ commanding the execution of an act, 
where otherwise justice would be obstructed, or the king’s charter 
neglected, issuing regularly, only in cases relating to the public and 
the government; an is therefore termed a prerogative writ.’ 4 
Bacon Ab., 497. It will not generally be issued in a case, where 
a party has another legal remedy. Douglas, 526. In the case of 
Rex v. The Bank of England, an application was made for a man- 
damus, to compel the production of an account of the income and 
profits, to enable the next General Court, or meeting of stock- 
holders, to consider of the state and condition of the bank, and fo 
declare a dividend. Special facts were also set forth, and a direct 
violation of the by-laws charged. It was also made to appear that 
the GeneralCourt of the proprietors, were bound to make a dividend 
semi-annually. The complainant al:o showed, that he had applied 
to the General Court for an order to compel the directors to produce 
the accounts,.and that they had refused todo so. The court of 
King’s Bench unanimously refused the rule. Chief Justice Abbott 
said, ‘no instance has been cited, in which the court has granted a 
mandamus to a corporation like the present, and I think we ought 
not now to establish precedent.’ Justice Bailey said, ‘ the 
court never grants t it, except for public purposes, and to com- 
pel the performanc public duties. There is no instance in which 
the court have granted a mandamus to a trading corporation.’ 2 
Barnwell and Ald., 620. 

The case of Rex v. The Master and Wardens of the Merchant 
Tailors’ Co., 2 Barnewall and Adolphus, 115, and 22 Engl. Com. 
LawRep.,40, is of more recent origin. A number of the corporators, 
who were dissatisfied with the management of the company, appoint- 
ed a committee of their body, to examine into its affairs. They called 
upon the clerk, who refused to exhibit the books and papers of the 
company. Whereupon the corporation and the clerk were called upon, 
to show cause why a mandamus should not be granted, commanding 
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them to permit those individuals, their agents, and attorney, at all sea- 
sonable times, to inspect and take copies of all records, books, papers, 
and muniments belonging to the company, or relating to the affairs 
thereof. Affidavits alleging a belief of mis-appropriation of funds, 
violations of the charter, and other abuses, were presented, and the 
relators closed their application by saying, that they had no other 
wish, in desiring the inspection of said charters, by-laws, and other 
documents, than to see, on behalf of a body of the members by 
whom they were authorized to act, how their joint funds were dis- 
bursed, and that the legal rights and privileges of the members of 
the company should be enjoyed by them, agreeably to their char- 
ters. Many objections were made to making this rule absolute ; 
and, among others, the clerk of the company stated on oath, that 
he was informed, and believed, that the demand was prosecuted by 
a small minority of the members ; that he was also informed, and 
believed, from the course pursued, that the application was not made 
bona fide, but in order to furnish the parties indirectly with mate- 
rials, if possible, for disturbing the established constitution of the 
fraternity, and impugning the election of the governing officers. 
The court decided, that they would not, on the application of mem- 
bers of a corporate body, grant a mandamus to inspect the docu- 
ments of the corporation, unless it should be shown that such in- 
spection was necessary, with reference to some specific dispute or 
question pending, in which the parties applying are interested ; and 
that the inspection will then be granted, only to such extent as may 
be necessary for the particular occasion. gBut that where members 
of a corporation, merely alleging groun which they believe 
that its affairs are improperly conducted, and that the officers have 
been unduly chosen, and complaining of mis-government in some 
particular instances, not affecting the parties themselves, nor any 
matter then in dispute, apply for a mandamus, to allow them to 
inspect, and take copies of all records, books, and muniments in 
the possession of the officers, belonging to the company, or relating 
to its affairs, the rule will be discharged. Littledale, justice, in expres- 
sing his concurrence with chief justice Tenterden, said, ‘ the master 
and wardens who have the care of the documents in question, are 
bound to produce them, if a proper occasion is made out, in a mat- 
ter affecting the members of the corporation. But I think the mem- 
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bers have no right, on speculative grounds, to call for an examina- 
tion of the books and muniments, in order to see if, by possibility, 
the company’s affairs may be better administered, than they think 
they are at present. If they have any complaint to make, some 
suit should be instituted, some definite matter charged; and then 
the question will arise, whether or not the court will grant a man- 
damus.’ Taunton, J., said, ‘if the members of every corporation 
had a right, on mere speculative grounds, to call upon the govern- 
ing part of the body, for an inspection of alb records, books, and 
muniments belonging to it, the consequences would be endless con- 
fusion and inconvenience. It is necessary that there should be some 
particular matter in dispute between the members or between the 
corporation and individuals in it; there must be some controversy, 
some specific purpose, in respect of which the examination becomes — 
necessary.’ He proceeds further to say, that if in making the ap- 
plication, any purpose could have been pointed out, the parties 
showing that they had an interest in the matter in question, the rule 
might have been granted, and that the decision then made, would 
not prevent a remedy in future, if any grievance should be stated 
and shown. Patteson, J., said, the rule must be discharged, from. 
the generality of its terms; but he was far from saying, that there 
may not be instances, in which a corporator may apply for a man- 
damus to inspect documents of the kind mentioned, ‘if he can show 
a specific ground of application, and that the granting of it is neces- 
sary to prevent his suffering injury, or to enable him to perform his 
duties.’ But some tangible object must be stated. 

This case is similatin many of its features, to the one under 
consideration; and it appears to me, there is much good sense, as 
well as law, in the opinions of the judges. The judge of the Com- 
mercial Court says, that the decision is correct, but that it * should 
have been placed on the ground of principle, not on the want of 
precedent.’ Still he decides in contravention to it, principally, as I 
understand him, because the case required a long and tedious in- 
vestigation, and the company was not a trading one, but a guild of 
trade and charitable corporation; and the one now before us pre- 
sents a right, clear, simple, and easily recognized. 

If a case be decided correctly, it is not material whether prin- 
ciple or precedent influences the court that makes the decision; but 
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I know of no principle or precedent, that entitles one party to a 
remedy when his case is simple and easily decided, and deprives 
another of it, because the investigation of the right may be long 
and tedious. But the judge of the Commercial Court is entirely 
mistaken, in suppesing that the case of Rex v. The Merchant Tai- 
lors’ Company was decided on the grounds which he states, as 
a reference to the case and to the extracts which I have made from 
the opinions of the judges, will show. 

The Supreme Court of the United States seem to have restricted 
the cases, in which a mandamus may issue, as much or more than 
the english tribunals. In the case of Marbury v. Madison, 
1 Cranch, 137, it was held, that to render a manda:nus the proper 
remedy, the ofticer, to whom it is directed, must be one, to whom, 
on legal principles, such a writ can be directed: and the person ap- 
plying for it, must be without any other specific and legal remedy. 
So in a’case against the Post Master General, it is said, that the 
right claimed must be just, and established by positive law; the 
duty, required to be performed, clear and specific; and no other 
adequate remedy exist. 12 Peters, 524. 

In New York, the principles which govern the english courts, 
have been acted on; and a mandamus will not be allowed where 
the party has an adequate remedy at law. 10 Johnson, 495. In 
10 Wendell, 396, the court said, ‘the proposition is universally 
true, that the writ of mandamus will not lie in any case, where 
another legal remedy exists, and it is used only to prevent a failure 
of justice.” See also, 1 Cowen, 502. 2.1b., 444. In 2 Cowen, 
479, the court said, this writ should be @itercised very sparingly, 
only in extreme cases, and where the right ‘is clear. In 12 Wen- 
dell, 183, is a case, where a portion of the directors of a bank passed 
a resolution excluding one of their number from an examination of 
the di count book, to which all the rest had access, on the ground 
that he was hostile to the institution, and would use the information 
to its injury. The court very properly held, that a mandamus 
would lie, and that it was the proper remedy, as the party was ex- 
cluded from a portion of the privileges to which each director was 
entitled, and enjoyed by all except the complainant; and further, 
that it was proper he should examine the book, to enable Lim to 
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perform his duties as a director, and to inform himself of what 
his co-directors had been doing in his absence. 

If such a case, as the last mentioned, were presented, I should 
not hesitate to issue a mandamus. 

In many other cases in our sister states, the principle is asserted, 
that a mandamus will in general only issue, when a party has a 
right to have a thing done, and has no other specific means of com- 
pelling its performance. There must therefore be a right without 
an adequate remedy, which right ought to be complete and perfect, 
and it should be shown, that a refusal, or great delay would cause 
injury to the relator or complainant. 1 Wendell, 318. 2 Cowen, 
444. 2 Binney, 362. 3 [b., 275. 5 Ib., 87. 

The Code of Practice, article 789, says, that ‘ courts of justice 
may, in certain cases hereafter provided, direct orders to individuals 
or corporations, to compel them to perform certain duties prescribed 
for them by law, or to prevent them from usurping powers, which 
do not belong to them.’ Let us now see, what are the certain cases, 
in which the writ of mandamus may be issued to corporations. It 
may, by the 829th article, be issued to a corporation ‘ directing it to 
perform some certain act, belonging to the place, duty, or quality, 
with which it is clothed ;’ and article 835 says, that it may be 
directed to such corporations, ‘to compel them to make elections, 
and perform the other duties required by their charters.” Now what 
are the duties required by the charter of the City Bank. To 
enumerate them, would require a repetition of the charter; but after 
a most minute examination, I cannot find that the bank is required, 
as before stated, to keep but two books, viz., the transfer book, and 
the minutes of the proceedings of the Board of Directors. The 
latter is only open to the inspection of the stockholders for one 
month in the year, and about the exhibition of the former, the char- 
ter is silent. Its production, as well as that of the other books, kept 
in conformity to the by-laws, is therefore to be regulated by general 
principles. 

I do not agree with thecounsel for the defendants, that the Code 
of Practice has restrained the powers of the courts of this state in 
issuing this writ, more than the common law does. On the con- 
trary, it seems to me that extensive powers are given ; so much so, 
that great discretion should be used in exercising them. It may be 
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issued in a case, where a party has other means of relief, if the 
slowness of ordinary legal forms is likely to produce great delay, 
and defeat the ends of justice, as well as in cases, where there is no 
other specific remedy. Code of Prac., arts. 830, 831. It may be 
issued, to compel a corporation to perform any specific duty required 
by its charter. Code of Prac., art. 835. Therefore when an ap- 
plication is made for the writ, the duty required to be executed or 
performed, must be stated, that the court may see whether it is re- 
quired or authorized by the charter, or necessarily results from it; 
and it must be stated, that the party has been injured, or apprehends 
injury, or has been deprived of some legal right. 

This view of the case is in accordance with our established prac- 
tice and decisions. 6 La., 77. In 2 La., 63, is a case, where two 
executions were issued on a judgment at the same time, one being 
sent to one parish, and one to another. An injunction was obtained, 
and this court dissolved it, on the ground that no damage had been 
shown, as one execution only was proved to have been levied. The 
present presiding judge, in pronouncing the opinion of the court, 
said, ‘ it is not enough to obtain an injunction to show irregularity ; 
injury to the applicant, or apprehension of it, can alone authorize 
a resort to this extraordinary relief.’ In 14 La., 280, the same 
principle was re-iterated. The court said, ‘ it is not enough to ob- 
tain an injunction, to show an abstract irregularity. Injury to the 
applicant, or at least some apprehension of it, can alone justify a 
resort to this extraordinary remedy.’ Here is the same principle 
laid down, in almost the same words. If it be true, and I think it 
is, that injury, or the apprehension of it, is necessary to be alleged 
and shown, to sustain an application for an injunction, a fortiori 
something of the same kind should be made to appear, to obtain the 
still more extraordinary process of mandamus. , 

The judge of the Commercial Court, in his opinion, and the 
counsel for the plaintiff in the argument, rely strongly upon the 
case of Lallande v. The Directors of the Louisiana State Insurance - 
Company; 9 La., 326. That case is very different from this, and 
goes strongly to sustain the ground I assume. The petition in that 
case charged fraud, and a violation of the charter, for the purpose 
of depriving the petitioner of his legal rights, whereby he sustained 
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serious injury. These allegations were sustained, and the court 
properly ordered a mandamus to be issued. 

The judge a quo says, that it is not necessary to make any as- 
signment of motive or reasons, because a party has, in such a case 
as this, naked and abstract rights, for the exercise of which he is 
not bound to assign any reason. That the plaintiff may have naked 
and abstract rights, is a matter I shall not now controvert ; and so 
long as he can exercise them himself, I shall not deny his right to 
do so, without the assignment of any motive or reason. But when 
he appeals to the tribunals of justice to assist him, then his rights 
must be investigated, and sufficient reasons shown, before process 
will be awarded. I have looked into a good many treatises on 
jurisprudence, and examined the statutory provisions of our state, 
without being able to ascertain, what those naked and abstract 
rights are, which the plaintiff can exercise of his own volition. If 
they be natural or imperfect rights, then they will stand in the same 
category with natural or imperfect obligations, and create no right 
of action. If these abstract rights be civil, they can only be en- 
forced as other legal obligations. 

It has been urged, that the books of a corporation are evidence 
of the acts and proceedings of the corporate body, and, with respect 
to the corporators, are public; that they are common evidence, and 
that each individual, possessing a legal interest in them, has a right 
to inspect and use them as evidence of his rights. Angel on Cor- 
porations, 406, 408. I have no doubt of the correctness .of this doc- 
trine ; but the author who asserts it, also says, pp. 428-441, that a 
mandamus will not be issued to compel the custos of corporate 
documents, to allow an inspeciion, or copies to be taken, unless a 
clear right is shown, and some just or useful purpose is to be effect- 
ed. No just or useful object has been alleged, or proved in this case. 
It is not shown, in what way the interests of the bank, or the public 
are to be promoted by the complainant’s inspecting the books men- 
tioned, so that we can judge of their sufficiency. 

In coming to a conclusion, I have not looked beyond the record, 
nor assumed any thing .as a fact, which does not appear. I have 
stated all the pleadings and evidence in detail. Upon them my 
opinion is formed, and I do not feel authorized to go further, either 
for reasons, or to impute motives, nor can I speculate upon the po- 
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litical considerations and arguments, which constitute so large a por- 
tion of the opinion of the inferior tribunal. 

{t has been said, that it is important that the complainant should 
examine the list of stockholders, that he may know, who ate his as- 
sociates in the corporation, and who are authorized te vote for 
directors, or qualified to act assuch. He does not allege, that he is 
unacquainted with the stockholders of the bank, nor that his own in- 
terests, those of the institution, or of the public, would be advanced 
by his knowing the stockholders, and ascertaining who are quali- 
fied to vote, or to act as directors. It is fair to presume that the 
complainant, who is a director, knows his constituents; and the 
judge of the Commercial Court tells us, that ‘a knowledge of the 
stockholders can generally be obtained at the period of an election.’ 
If this’ be so, the complainant can sustain no serious injury by wait- 
ing until that time, as he cannot exercise his right as a voter before. 

It also seems to me, that the actual rights of the complainant to 
the estate and property of the corporation, are not definitely under- 
stood. Article 427 of the Code says, that the estate and rights of a 
corporation belong entirely to the body, and that no individual cor- 
porator can dispose of any of them, and that they are very different 
from a thing, which is common to several individuals. If therefore 
the claims of the complainant were recognized to the extent set up, 
it might deprive the property of the character given to it by law,and 
make it common. 

[ am therefore of opinion, that the judgment of the Commercial 
Court should be reversed, and the rule be discharged with costs. 

Butiarp, J. I have earefully considered the opinion prepared 
and just pronounced by judge Garland, and concur with him. It 
appears to me that the complainant has not shown himself entitled 
to the extraordinary remedy which he seeks, even admitting his 
right to have access at all reasonable times to the stock book or 
ledger. 

Martin, J. This is the first melancholy instance in which this 
court has pronounced a judgment, in which the majority of its 
members do not concur; and I fervently pray that it may be the 
last. It is my misfortune to dissent from the opinion of two of my 
colleagues, and as this circumstance renders it extremely probable 
that 1 labor under an error, I will detail more minutely than I am 








500 NEW ORLEANS, 


Hatch v. The City Bank of New Orleans. 








accustomed to do, the considerations which have led me to the 
conclusion at which I have arrived, that it may at least appear I 
have given to the case all the attention of which I am capable. 

The bank is appellant from a judgment making absolute a rule 
to show cause why a mandamus should not be issued, commanding 
the President, Directors and Company, and all their officers, to 
permit the plaintiff and any other stockholder of said bank, at all 
reasonable times and places, to have access to, and inspection of 
the list of stockholders, the stock ledger, and transfer book. 

The facts of the case are these: The legislature, by a provision 
in the charter, has directed the annual election of directors to be 
holden on the first Mondays of March. Towards the middle of 
January last, the appellee, a director, and consequently a stock- 
holder, applied to the clerk in whose possession were the list of 
stockholders, transfer book, and stock ledger, for the inspection 
of the said list and books, and was referred to the President, who 
said that he could not permit the inspection, unless under an order 
of the Board; whereupon, at its next meeting, the appellee pro- 
posed a resolution, declaring the sense of the Board to be, ‘that 
the stock ledger of this institution is opéh to the inspection of any 
director.’ The resolution was rejected, having been supported by 
the appellee and one other director only. On this, the rule to 
show cause was obtained. The appellants showed for cause, that, 
admitting the allegations of the plaintiff to be true, which they 
denied, he was not entitled to the mandamus, and they were not 
bound to answer; adding, that if the exception should be overruled, 
they denied the allegations of, and the right claimed by, the relator. 

I have considered the case under three points of view. 

Ist. Whether a director has a right of access to, and inspectien 
of, the stock list, stock ledger, and transfer book ? 

2d, If this right exist and be denied, or obstructed, whether a 
mandamus be the proper remedy ? 

3d. Whether the petition contains such matters and allegations 
as will enable the court to extend its aid, or whether it be so de- 
ficient in these respects that the application should be dismissed 2 

I. During the short period which has intervened between the 
judgment appealed from and ours, the legislature has passed a law 
entitled ‘ An act supplementary to an act, entitled an act to prevent 
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further violations of law by the banks,’ which doubles my task in 
the examination of the first proposition, because it will be impor- 
tant to see what the law was when the judge a quo pronounced his 
Opinion, and what it is now; for where the law is changed after the 
rendering of a judgment, but before the action of the appellate 
- court thereon, its fate in this court must be determined by the new 
law. State v. Johnson et al. 12 La. 547. Atchafalaya Bank v. 
Dawson, 13 1b..497. Iam to examine the case under both laws, 
because the’ relief under the last act of the legislature, although 
more extensive than that under the former, as to certain particulars, 
is less so with regard to others. 

The charter requires that the directors shall possess certain 
qualifications, to wit: that they shall own a definite number of 
shares, and be citizens of this state; they must besides have 
holden the required number of shares, during a stated period an- 
terior to the election. The votes of the electors or stockholders, 
are graduated by a scale according to the number of shares owned 
by each of them, during a period, fixed by the charter, previous to 
the election. Every director and stockholder has an dnquestionble 
right to the inspection 6f the list of stockholders, transfer book, 
and stock ledger, because such inspection is necessary for the 
protection of his rights, and to aid him in the discharge of his 
duties ; amongst the most important of which, is the choice of pro- 
per persons as directors. The electors have no other means of 
knowing the persons eligible or entitled to vote, and the number 
of votes each is qualified to give, but by a recourse to the books 
called for by‘the appellee. It is important that he should know 
who are his co-corporators, in order to consult and deliberate with 
them on the formation of a proper ticket, and to combine his efforts 
with theirs for its support. 

The governor nominates, and, with the consent of the senate, 
appoints, six of the directors of the Bank of Louisiana, each of 
whom must be the owner of thirty shares of the stock. The same 
number of directors of the Citizens’ Bank, are appointed by the 
joint ballot of both houses of the legislature. There can be no 
doubt but that the governor or the legislature may require the 
inspection of the list of stockholders, transfer book, and stock 
ledger of those banks, in order to acquire the information essential 
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to a proper selection. The stock list is a balance sheet from the 
stock ledger; the transfer book exhibits the period of each respec- 
tive transfer; and the stock ledger contains an account of the 
changes of the stock of each corporator. It is difficult to conceive 
for whose use these books are kept, if the directors and stock- 
holders are not permitted to examine them. Every individual 
stockholder has the same right of inspection as the governor or 
legislature, as he has the same duty to perform. 

The first judge, in my opinion, did not err in coming to the 
conclusion under the law, as it then stood, that a director and 
stockholder of a bank, had aright of access to and inspection of 
the stock list, stock ledger, and transfer book. The recent act of 
the legislature has placed this right beyond any possible doubt. 
It provides ‘that it shall be the duty of the presidents and cashiers 
of banks to exhibit the stock list to the stockholders at any time 
during business hours, and their refusal is made a penal offence, 
and a disqualification of those who refuse to act in'those capacities.’ 
I see nothing in this law which impinges on the rights or charters of 
these corpofations, and look upon it as one of those general rules 
or regulations relative to this, or any other class of corporations, 
which «may be enacted, altered, or amended at the pleasure of the 
legislature. This act strengthens the claim of the plaintiff on the 
first proposition. 

II. The second is, whether, when the right of the_ plaintiff is 
proved, and the exercise of it denied or obstructed, he may seek 
relief by a writ of mandamus? This writ, or the order of a court 
directed-to a corporation, officer, or individual, to enforce thé per- 
formance of a given act, is common to the jurisprudence of every 
civilized nation, ancient or modern. The courts of this state aft 
not, so far as my knowlédge goes, authorized or restrained in the 
use of it by any principle of the common law of England, by any 
act of the British Parliament, or by any statute or decision of the 
courts of any other state inthe Union. They received it, on the 
establishment of a government under the authority of the United 
States, from the jurisprudente of Spain, which has since been ex- 
plained by statutory provisions, and the decisions of this court. 
The Code of Practice, art. 829, gives us the definition of this writ. 
‘It is an order issued inthe name of the state, by a tribunal of 
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competent jurisdiction, and addressed: to an individual, or corpo- 
ration, or court of inferior jurisdiction, directing it to perform some 
certain act belonging to the place, duty, or quality with which it is 
clothed.’ In article 830, the Code states, that ‘the object of this 
order is to prevent a denial of justice, or the consequence of de- 
fective police; and it should therefore be issued in all cases where 
the law has assigned no relief by the ordinary means, and where 
justice and reason require that some mode should exist of redres- 
sing a wrong, or an abuse, of any nature whatever.’ It however 
may be issued at the discretion of the judge, even where a party 
has other means of relief, if the slowness of the ordinary legal 
forms is likely to produce such a delay, that the public good and 
the administration of justice will suffer from it. Art. 831. It may 
be directed to all corporations established by law. Art. 835. 

Ist. ‘To compel them to make elections, and perform the other 
duties required by their charter. . ‘ , 

2d. To compel them to receive, or restore to their functions, such 
of their members as they shall have refused to receive although 
legally chosen, or whom they shall have removed without sufficient 
cause. . : 

The'mode of applying for this writ is pointed out in art.840. ‘The 
party wishing to obtain an order, in any of the cases mentioned in 
this paragraph, must apply to any competent tribunal, by petition, 
stating the nature of his right, or of the injury he sustains, or of 
the denial of justice which he experiences, and shall make oath of 
the truth of the facts thus alleged.’ 

The appelleé was entitled to a mandamus, under art. 830 of the 
Code. His object was to remedy a denial of justice, and the con- 
sequence of a defective police. The appellants’ counsel has con- 
tended that the mandamus ought to begefused, because his case 
was one in which the law has assigned another remedy, to wit, an 
action in damages. There is not any difference, in my opinion, 
between a case in which no remedy is provided, and that in which 
the remedy is absolutely useless or extremely inadequate. The 
right claimed is of such a nature, tha®to be of any value, it must 
be promptly enforced. It is not susceptible of any, but the most 
capricious measure of damages. The slowness of legal forms, if 
any other remedy than the writ of mandamus were resorted to, is 
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such, that the public good would suffer fromthe delay. The pro- 
visions of our law, in this respect, are in accordance with those of 
the common law, which the counsel for the appellants has invoked. 
It is laid down by Lord Mansfield, that in order to exclude the writ 
of mandamus, remedy by other means must be adequate, or must 
afford specific, or what in the case is equivalent to specific relief. 
Rex v. The Bank of England, Doug., 526. Damages cannot be 
said to be specific relief, for the refusal of leave to inspect books. 
The sentiments of his lordship were echoed on this side of the At- 
lanti¢é, by Chief Justice Savage, of New York, in the case of The 
People v. Throop, 12 Wendell, 183. This gentleman there says, 
‘jt must be conceded that if the relator has a right to the inspection 
of the books of the bank, a mandamus is the appropriate, and the 
only remedy atlaw. The cases cited by counsel show, that in case 
of removal, or suspension from corporate rights, a mandamus is the 
proper remedy, No.action at law lies in such a case, under its pre- 
sent circumstances. Whether an action might not be maintained in 
case actual individual damage should be the consequence of the 
conduct of the defendant, and his co-directors, is a question not pre- 
sented ; and if such an action would lie} that would be no objec- 
tion to a mandamus, in the present state of the case. If there is 
a right on the part of the relator to examine the books, either with 
reference to his own safety, or with a view to the proper execution 
of the trust reposed in him by the stockholders, then this is the 
remedy, and the only remedy ina court of law.’ In most of the 
cases, cited at the bar, in which the mandamus was refused, the 
application for the writ was preliminary to ulterior proceedings. 
Those proceedings must have been in chancery, or on a separate 
trial of a suit at law, and in the course of them the chancellor could 
have ordered the production of the books. The inspection was 
wanted with a view to reform the course of management of the di- 
rectors of the institution, and consequently involved a complicated, 
minute, and tedious investigation, which it was impossible to carry 
on, as asummary proceeding, in a court of laws The right claimed 
by the appellee is distinct and specific, and requires an investigation 
only of two facts, to wit, whether he be a stockholder, and whether 
the right be denied ; facts which involve no tedious investigations. 
On authority, therefore, as well as on principle, I cannot imagine a 
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case in which the remedy of a mandamus is more appropriate, and 
I would say exclusively so, than the present one; and I cannot 
think it any prostitution of this remedy to grant it, when so appo- 
site to the case of one of the people, whose prerogative it is to 
demand it. 

111. We come now to the third point of view under which this 
case is to be considered, to wit, whether the petition contains suffi- 
cient matter and allegations for the court to act upon, or whether 
the exception of the defendants was properly overruled? On this 
point, the Code of Practice is, for me, a sufficient guide.» It re- 
quires that the petition should contain a clear and concise statement 
of the object of the demand, as well as of the nature of the title, 
or the cause of action on which it is founded. It must end by con- 
clusions analogous to the nature of the action to which the plaintiff 
has resorted. Art. 172, secs. 3, and 5. This is the rule in ordinary 
cases. In that of the writ of mandamus, the Code has however 
made a distinct, and special provision, in art. 840, already cited in 
the examination of the second proposition. The party must state, 
‘the nature of his right, or of the injury he sustains, or of the de- 
nial of justice which he experiences.’ If these provisions of our 
Code have been complied with, I cannot comprehend how the 
counsel for the appellants expect to sustain their exception to the 
sufficiency of the plaintiff’s application, on the ground that in some 
english cases, the courts of that country have required, in their lan- 
guage, something more tangible. The petition states that, ‘the 
‘plaintiff is a director and stockholder; that for purposes material to 
the interests of the institution and of the public, he is desirous of 
examining the stock ledger, or book containing the list of stock- 
holders, and also the transfer book, and that he has made applica- 
tion to the President and Board of Directors therefor, which has 
been, and still is refused to him ; and all access to those, as well as 
to the other books of the bank, has been, and still is denied him.’ 

In general cases, the Code requires a clear and concise statement 
of the object of the demand. I find in the petition, that purposes 
material to the interests of the institution, and of the public, are the 
object or motive of the demand. A statement of the nature of the 
title of the applicant is next required; and this results from the 
station which the petitioner alleges he occupies, and which legally 
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gives him a right to the inspection he seeks. The cause of actioa 
required to be stated, is the refusal of the officers of the bank to 
suffer the exercise of the plaintiff’s right. The requisites of the 
Code in petitions in ordinary actions, are therefore strictly complied 
with. In petitions fora mandamus, the party is to stute ‘the na- 
ture of his right, or of the injury he sustains, or of the denial of 
justice which he experiences.’ It would have been sufficient to 
have stated either of these three requisites ; for the Code enumerates 
them disjunctively. I find them, however, all stated. The right 
is asserted ; the injury, is the obstruction of its exercise, or in other 
words, a denial of justice. 

The exception is, that ‘ admitting all the allegations in the peti- 
tion, the party is not entitled to amandamus.’ This exception is of 
the most general nature, and does not call for or point out the want 
of any specific allegations. Under an exception of this kind, every 
intendment is to. be made, and every inference assumed which can 
fairly be drawn. The petitioner alleged -that he desired the in- 
spection, for purposes material to the interests of the institution, and 
of the public. This petition was filed on the 19th day of January, 
and the record shows thatthe election of directors was to have taken 
place on the 7th of March following. It certainly is a purpose of 
material, nay, of vital importance to the public and to the institu- 
tion, that there should be a well selected Board of Directors, which 
is most likely to be obtained by a free and open election. It may, 
therefore, be well intended, that this was one of the purposes for 
which he desired such inspection. Inthe case of The People v. 
Throop, already cited, the affidavit, which, in the state of New 
York, is, like the petition in this, the basis on which the writ of 
mandamus rests, stated only that the relator was a director of the 
bank, and that the cashier had refused to permit him to inspect and 
examine the discount book ; and no objection was made to the affi- 
davit in that very contested case; but the bank relied on an offer 
of proof that the relator wanted the writ merely for purposes hos- 
tile to the institution. The court disregarded this, and looked only 
to the naked right of the relator. Asa general rule, no man is 
bound to give a reason for demanding his right. If a suitor de- 
mand a tract of land, a house, a horse, orasum of money, it is not 
necessary for him to say that he wants the land to cultivate, the 
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house to inhabit, or rent out, the horse to make a journey, or to put 
in the plough, or the money to buy food and clothes, or lend at in- 
terest ; and if he were so idle as to assign any of these reasons, no 
issue could be raised on a denial. So, if a suitor state that he has 
a right of way, or is a visitor of a literary or eleemosynary institu- 
tion, he need not allege in the first case, that he wants the right of 
way, to send to the mill, to the market, orto go to church; nor in 
the second, that he suspects abuses. It is enough to assert the ex- 
istence of his right, and its obstruction. This is the rule in ordinary 
cases, and there is no difference between them, and that of a man- 
damus, called for on account of the obstruction of a plain and sub- 
stantive right. A man illegally kept out of office, is not bound to 
state the motives which induce him to seek relief. In cases where 
the right to a mandamus is not evident, and the grant of it purely 
discretionary, it is expedient, and perhaps proper, that the party 
should state some sufficient reasons; this is done on an affidavit, 
but it is doubtful whether they could be traversed, and an issue 
raised thereon. In the present ease, the right is evident; reason- 
able motives are manifest; the exception is of the most general 
nature ; and every intendment can be made to support the peti- 
tion. The application is to the justice, not to the discretion of the 
court. . 

The petition contains an express averment that ‘all access to the 
~ books before mentioned, as well as to the other books of the bank, 
has been refused.’ The affidavit annexed to the petition, extends to 
this averment. In our enquiry with regard to the sufficiency of the 
petition, and the fitness of the defendants’ exception, we must 
assume that the plaintiff was prevented from examining any of the 
books of the bank. If this be assumed, there can be no ground 
for sustaining the exception. It is extremely doubtful indeed, 
whether a director may be excluded from the inspection, and 
examination of any book of the bank, even by a by-law of the cor- 
poration. The defendants’ counsel contend that he may, and the 
answer avers, ‘that by their charter, the entire management of the 
affairs of the bank, and the control of its books and property, are 
confided to a Board of Directors, who have the right of deciding, 
when, by whom, and for what purpose the said books shall be in- 
spected.’ The third section of the charter provides, ‘ that the pro- 
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perty, affairs, and concerns of the corporation shall be managed and 
conducted by twelve directors.’ 1 have looked in vain in the 
charter, for any provision, under which the control of the books, in 
the manner urged, is granted. Pretensions similar to those of the 
appellants in this respect, were advanced in the case of Zhe People 
v. Throop, already cited, and were rejected. I cannot give more 
cogent reasons, or use more forcible expressions, than those of 
Chief Justice Savage, in that case: ‘The question then seems to 
be this, has every director of a bank a right to know the transac- 
tions of his co-directors, in relation to the management of the insti- 
tution? The statement of the question furnishes the answer. What 
right has the president, or any other director, to demand informa- 
tion as to the affairs of the institution, which the relator has not? 
The thirteen directors were elected by the same stockholders, at 
the same election, to hold for the same term, clothed with the same 
powers, invested with the same trusts, each to exercise his best 
judgment in the management of the affairs of the company.  Sup- 
pose a difference of opinion exists among the directors, a majority 
must control; but if they are divided, say six against seven, is it 
competent for the majority to turn the minority out of the directors’ 
room, and refuse them any information of the business transactions 
of the bank? Surely such an outrage could not be defended; nor 
ean I conceive any plausible apology for it. The directors, thus 
virtually rejected from office, might be the principal stockholders in 
the bank, and the majority might have little interest therein, or 
might be hostile to the best interests of the institution. These are 
possibilities, but have little or nothing to do with the question of 
right. Every director has an equal right in regard to this matter.’ 
By an act of the legislature of the state of New York, directors of 
banks are made liable for certain violations of duty, and it is provided 
that ‘every director not present at a meeting when certain violations 
shall happen, shall be deemed to have concurred therein, if the 
facts appear on the books of the company, and he shall remain a 
director for six months, and shall not require his written dissent to 
be entered on the minutes of the directors.’ After referring to this 
law, Chief Justice Savage asks, ‘how cana director know what 
was done when he was not present, unless he can have access to 
the books which disclose what was done? The statutes do not se- 
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cure, in terms, to every director the right to examine the books ; 
but by the section last quoted, and those preceding it, he may be 
made liable civilly and criminally for the improper conduct of his 
co-directors, and unless he can have the means of knowing what 
has been done, he cannot avoid such liability. What would be 
said of a legislative body, which should refuse to a member the 
knowledge of its proceedings which occurred while he was ab- 
sent, or a perusal of its journals? This case is not entirely 
analogous; but it is sufficiently so, to show the character of the 
high handed measure adopted by the Board of Directors.’ 

Our statute book contains no provision similar to that of the law 
of New York, in regard to the responsibility of directors for the 
acts of the Board during their absence. In the case of Percy et 
al. v. Millaudon et al., 3 La. 575, the court held, that ‘every 
director present at a Board, is responsible for any act of it, for 
which he votes, or which he does not oppose, and in the latter 
case, for all the injurious consequences of the act, which he does 
not fairly labor to avert.’ ‘Every absent director is equally re- 
ponsible, in case of, extreme neglect in his attendance at the 
Board, or in case, after the act comes, or must have come to 
his knowledge, had he used due diligence, he does not labor to 
avert its injurious consequence.’ 

The law of this state, in this respect, as it is understood by this 
court, is so similar to that of New York, that the consequences 
which Chief Justice Savage draws from the latter, legitimately | 
result from the former. The responsibility under which a director 
labors, must necessarily include the ability of doing every act 
which is necessary to avert the consequences resulting from the 
responsibility, id est, to take cognizance of every thing that is done 
in the man&gement of the affairs, with the supervision of which he 
is entrusted. The charter commits to twelve directors the manage- 
ment and conduct of the property, affairs, and concerns of the 
bank. The trust is to every director, and not more particularly to 
any one than to another. How then can it be said that a director 
may be excluded from the knowledge of any part of the affairs or 
concerns, which he is to manage and conduct. They are all 
equally responsible, and must have equal powers. 

Iconclude that the first judge did not err in overruling the de- 
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fendants’ exception ; that the right of the plaintiff exists; that the 
writ of mandamus is his remedy; and that his petition contains all 
the allegations required by the Code. On the merits, the record 
shows that the plaintiff is a director and stockholder; that he ap- 
plied for leave to examine the list of stockholders, transfer book, 
and stock ledger, and was refused. There is no evidence of his 
having asked, and much less of his having been refused access to 
any other book. 

It is at all times desirable that important questions should be 
settled according to their merits, and not evaded on mere technical 
grounds. In the examination of this case, I have been struck with 
the injury that would result to the community, if the conduct of the 
appellants received the least countenance from this court. I have 
not therefore, thumbed english law books, in search of any of the 
technicalities of the common law which might prevent the ex- 
amination of the case on its merits; yet I have listened with 
patience and with pleasure to the able argument of the counsel for 
the appellants, in support of their exception to the sufficiency of 
the petition. Their efforts have appeared commendable, and they 
have gained much credit with me by abstaining from any argument 
in support of the conduct of their clients. 

The stockholders of the bank, and the community in general, 
will certainly bestow applause on the efforts of the plaintiff in 
exposing to the world the unjustifiable conduct of the appellants. 
Charity will always endeavor to find in acts which public opinion 
condemns, some grounds on which they may be excused or ex- 
tenuated. I have taxed my ingenuity in search of such, in the 
present case. I had hoped that the counsel for the appellants, 
would have presented some. Their talents and their zeal had 
fostered this hope. Their silence on this part of the case, has con- 
firmed the conclusion to which its examination has led me, to wit, 
that the conduct of their clients is indefensible. 

I had at first some doubt on that part of the decree which allows 
the benefit of the mandamus to any stockholder, although the 
petition is not alleged to be filed for the benefit of the other stock- 
holders, and there is no prayer to that effect. It is a well settled 
rule, that where a litigation takes place in relation to a right which 
is common to many persons, any individual may sue for the benefit 
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of himself, and of others having a like interest, notwithstanding 
such persons are not named; and that such persons are bound by 
the result of the litigation, although their consent has neither been 
asked nor given. In Story’s Equity Reps. p. 120, et seg., the 
general principle, and cases under it are stated. In p. 121, a case 
is given, where a decree between a lord of a mancr and some of 
the tenants, is declared to be binding on all of them. So a decree 
between a parson and some of his parishioners as to a modus, has 
been held binding on all the parishioners. This rule applies where 
there has been a fair contest on the rights of the parties. It is very 
certain that if the plaintiff had asserted the right of inspection for 
himself and all the other stockholders, without their consent asked 
or given, or in spite of their dissent, the suit being supposed not 
collusive, the decree would bind the rights of all parties. If the 
decree rendered in favor of the lord of the manor, or of the parson 
against some of the tenants and parishioners, binds them all, there 
can be no reason, but one of a purely technical character, why a de- 
cree between one stockholder of a trading company, asserting a right 
which is purely common to him with all the other stockholders, 
and the corporate body, should not be held binding as between 
every stockholder and the corporate body. If any other stock- 
holder wished to avail himself of the decree, it would only be 
necessary for him to allege the fact of such decree, that he was a 
stockholder, and that the right was refused to him; and if these 
two last facts were sworn to, the peremptory mandamus might 
issue in the first instance. In extending, therefore, the benefit of 
the decree to any stockholder, the court only embodied in its judg- 
ment a general rule, principle, or corollary, which followed from 
the establishment of the main proposition; and this rule applies 
with peculiar force in this case, inasmuch as the rights of one 
stockholder, in relation to the right claimed, can in no manner 
vary from the rights of any other stockholder. The observation of 
Lord Chancellor Cottenham, in the case of Taylor and Johnson, 
as cited in Story’s Equity Rep. p. 767, has its proper application in 
this case, to wit: that ‘it is the duty of every court of equity to 
adopt its practice and course of proceeding, as far as possible, to 
the existing state of society, and to apply its jurisdiction to all new 
cases which, from the progress daily making in the affairs of men, 
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must continually arise, and not, from too strict an adherence to 
rules established under very different circumstances, to decline to 
administer justice, and to enforce rights for which there is no other 
remedy.’ ; 

The extension of the decree, therefore, to any other stockholder, 
neither helps nor hurts. The court below only took the pains to 
instruct the parties as to the legal effect of the decision in the case, 
viz: that if Hatch, as a stockholder, had a right to the inspection 
required by him, every other stockholder had the same right; and 
the present dispute about the matter, proves that the judge was 
right in thinking the latter necessary. The legislature in the late 
act which I have cited, has manifested its concurrence with this 
part of the judgment under consideration, and I have no in- 
clination to express a dissent from it. I conclude, that this court 
ought to affirm the judgment. 

It is, nevertheless, ordered that the judgment of the Commercial 
Court be reversed, and that the rule to show cause, &c., obtained 
against the defendants be discharged; the plaintiff paying the 
costs in both courts. 


Mary P. McCottvum and Husband v. Apam Patmer and others. 


An appeal will lie from the judgment of a Court of Probates ordering the partition 
of the property of a succession, where the judgment does not direct in what man- 
ner the petition is to be made, nor appoints any notary to make it.. Such a judg- 
ment may be appealed from as a final one, because no further proceedings can take 
place under it. . 

The judge of the Court of Probates in ordering the partition of the property of a 
succession, is expressly required by art. 1027 of the Code of Practice, and art. 1267 
of the Civil Code, to direct the manner in whicli it shall be made, and to appoint a 


notary to make it. 


Appea from the Probate Court of East Feliciana, Saunders, J. 
Lyons, for the plaintiffs, praying for the dismissal of the appeal, 
on the ground that the judgment, from which it was taken, was not 


final, cited Stokes v. Stokes, 6 Mart., N. S., 350. 
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J. P. Bullard and Andrews, for the appellant, contended that the 
case cited by the counsel for the appellees, was overruled by 7’ra- 
verso et al. v. Row, 11 La., 494. 

Martin, J. The plaintiff, Mary P. McCollum, one of the heirs 
of Sarah A. Palmer, her mother, instituted this suit against the sur- 
viving husband of the latter, alleging that the deceased left four 
other children, all of whom have arrived at the age of majority, or 
are emancipated, and four others, still minors, and the wards of the 
surviving husband; that on the dissolution of the community, which 
had existed between her mother and the said surviving husband, 
she became entitled to her part of the property of the commu- 
nity; and that an inventory was made, but that_no partition has 
taken place. The petition concludes with a prayer that another 
inventory and a partition may be made, experts being first appoint- 
ed, to ascertain whether the partition may be made in kind or other- 
wise; that the heirs of age, residing in the state, be personally 
cited, those under age by their tutor, and that a curator be appointed 
to one of the heirs of age, who resides out of the state. Citations 
were made accordingly. The surviving husband excepted to the 
jurisdiction of the court, pleaded the general issue, and averred 
that one half of the property of the community, which was in- 
herited by the plaintiff Mary, and her co-heirs, being common to 
him and them, was legally adjudicated to him. Judgment by de- 
fault was taken against the heirs cited. The Court of Probates de- 
creed, that a partition should be made as prayed for. The husband 
appealed. 

The dismissal of the appeal is prayed for, on the ground that the 
judgment is neithef a final one, nor such an interlocutory one as 
occasions an irreparable injury, as either party aggrieved may be 
relieved by an appeal from the judgment homologating the partition 
to be afterwards rendered. It appears to us that the judgment is ap- 
pealable from as a final one, because no farther proceedings can le- 
gally take place thereon ; the judgment not directing, in what man- 
ner the partition is to be made, whether in kind, or by licita- 
tion, and no notary being appointed to make the partition. The 
plea to the jurisdiction not having been acted on below, We assume 
that it was waived. 

On the merits, it appears to us that the judge erred, in failing to 
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order an inventory, to cause it to be legally ascertained whether the 
property may be conveniently divided in kind; in omitting to de- 
cree, in what manner the partition should be made, id esf, in kind, 
or by licitation; and lastly, in failing to appoint a notary 
before whom the partition should be made. The Code of Practice, 
art. 1027, expressly requires the judge to direct the manner in 
which the partition shall be made, and to refer the parties to a no- 
tary whom he shall appoint to make the partition. The 
same provision is made in the Civil Code, art. 1267, which requires 
that when the judge has ordered the partition, and regulated the 
manner in which it shall be made, he shall refer the parties to a 
notary, appointed by him, to continue the judicial partition to be 
made between them. Ib., arts. 1261 and 1591. 

It is therefore ordered, that the judgment be reversed, and the 
case remanded for further proceedings, according to law; the costs 
of the appeal to be borne by the plaintiffs and appellees. 


Succession oF CHar_LeEs Morean. 


The functions of an attorney appointed by a Court of Probates to represent the 
absent heirs of a succession, cease whenever the heirs present themselves, or send 
their powers of attorney to claim their respective portions of the estate. 

Where a sum of money has been left, to be expended under the directions of a 
particular individual, for the promotion of a specifiedgobject, he may appoint an 
agent to receive it, though its disbursement, for the purposes indicated by the 
testator, must be necessarily made by himself, or under his direction. 


Lucius C. Duncan, is appellant from a judgment of the Probate 
Court of New Orleans, Bermudez, J. 

Duncan, pro se., and Kennedy, attorney for the absent heirs, 
submitted this case on the points filed. ' 

Buuzarp, J. The petitioner, Lucius C. Duncan, represents 
that the testament of Charles Morgan, deceased, had been admitted 
to probate, that Matthew and George Morgan had qualified as tes- 
tamentary executors, and that Thomas Kennedy had been ap- 
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pointed attorney of the absent heirs. He further represents that 
himself and George Morgan had been appointed jointly and 
severally attorneys in fact of the heirs and legatees, and that their 
powers have been filed in the Court of Probates, but that said 
Morgan has declined accepting the agency, which in consequence 
devolves upon the petitioner alone. He prays to be recognized as 
the attorney in fact of the heirs and legatees, and that the 
authority of the attorney of the absent heirs, under the appointment 
of the Court of Probates, be revoked. , 

The only question which the case presents is, whether the 
functions of the attorney cease, on the exhibition of the powers 
given by the absent heirs. Article 1210 of the Civil Code, ap- 
pears to be decisive of this question. It provides that ‘the counsel 
of the absent heirs shall continue to act as such until the heirs 
present themselves or send their powers of attorney to claim the 
succession, or until the curator is finally discharged.’ It is not 
denied that the heirs are represented by the petitioner. Their 
powers of attorney appear ample and properly authenticated. 

But the testament contains a disposition for the promotion and 
extension of the church and religion of Christ, within the limits 
of the United States, under the direction of the Reverend Mr. East- 
burn, the time and manner to be prescribed by him. For this 
purpose, the testator disposes of the residuum of his estate. The 
procuration of the trustee thus appointed, is also in the record. 

The Probate Court was of opinion that none of the petitioner’s 
constituents are entitled to the delivery of the succession, and that 
he cannot be put into possession; but that the executors must per- 
form their duties in settling the succession under the will, and that 
the attorney appointed to represent the absent heirs must see that 
this duty be performed. 

“ Weare of opinion that the court erred. Eastburn, the trustee 
named in the will, is not an heir, and is not of course represented 
by the attorney of absent heirs. He may well receive the legacy 
through an agent, although the disbursement of it, for the charitable 
purposes indicated by the testator, must be made by himself, or 
under his direction. But the question is not whether the heirs 
shall be put in possession, but whether they are now duly re- 
presented in this state by an attorney in fact, so as to put an end to 
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the functions of the attorney of the absent heirs. Whether the 
executors are to proceed with the administration of the estate or 
not, is a question not presented by the record. The heirs are all 
of age, they have sent forward their powers, and in our opinion, 
the counsel heretofore appointed to represent them in relation to 
the estate is functus officio. 

It is, therefore, decreed that the judgment of the Court of Probates 
be reversed, and ours is, that the petitioner, Lucius C. Duncan, 
be, and he is hereby recognized as the attorney in fact of the 
absent heirs of Charles Morgan, deceased; that the appoint- 
ment heretofore made of Thomas Kennedy, as attorney of said 
absent heirs, be, and the same is hereby vacated ; and that the costs 


be paid by the estate. 


BurreL_t Myers v. Joun L. De LEE. 


The charter of the Clinton and Port Hudson Rail Road Company empowers the 
company, to transfer, for any legal purpose, notesbelonging to it. 


Apprat from the District Court of East Feliciana, Johnson, J. 
_J. P. Bullard, for the plaintiff. 

Lawson, for the appellant. 

Gartanp, J. This suit is brought on a promissory note for 
$672, payable to Joseph Nichols, Cashier of the Clinton and Port 
Hudson Rail Road Company, or order, and by him endorsed to the 
plaintiff, under a resolution or order of the Board of Directors. 

The answer alleges, that the corporation, under which the plain- 


‘tiff claims, has no right or legal authority to transfer the note sued 


on, either by their charter or by-laws, and that therefore the plain- 
tiff has no right to it. 

It is further averred, that the note was pledged to the state, by 
virtue of an act of the legislature, passed in 1839, and a notarial 
act made by the company in conformity thereto; and that said note 
is now the property of the state. . 
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The defendant further answers, that the debt is extinguished by 
compensation, the aforesaid Rail Road Company having been, at 
the time of the transfer, indebted to him in a larger amount. 

And, finally, he says, that if the note is not discharged by com- 
pensation, he has a right to pay it in the notes of the said com- — 
pany. 

On the trial, it was proved that the plaintiff took the note on the 
Ist of April, 1841, it having become due on the 27-30th of Janu- 
ary, 1839, and that he gave a valuable consideration for it. Some 
time after the transfer, the note was presented to the defendant fur 
payment, who said that he had notes of the Clinten and Port Hud- 
son Rail Road Company at home, and that he would call and pay 
it. The plaintiff’s attorney told him, that if he had the notes, he sup- 
posed he should be compelled to take them. A few days afterwards, 
the attorney again saw the defendant, who made the same state- 
ment, when the former told him, that he would not take the notes 
of the company. On neither occasion was any tender made of the 
notes; nor were any ever offered at the trial, or at any other 
time. 

The note sued on, was transferred by authority of the Board, to 
pay debts which the corporation owed. 

There was a judgment against the defendant, from which he has 
appealed. 

In the year 1833, the legislature created a corporation for the 
purpose of constructing a rail road from Port Hudson to Clinton, 
in the parish of East Feliciana. By subsequent acts this charter 
was amended, and banking privileges were conferred ; and, finally, 
by an act passed in 1839, the state issued its bonds for $500,000, as 
a loan tothe company. In order to secure the payment of said 
sum and interest, the corporation was bound to mortgage and 
pledge the rail road, the stock in the institution secured by mortt- 
gages on real estate, and all its other property, movable and im- 
movable. Acts, 1839, p. 214, sec. 2. 

In partial conformity with the last mentioned law, the corporation, 
by its authorized agent, passed a notarial act, by which it mort- 
gaged, or pledged to the state, the rail road, all the stock secured 
by mortgages, and the real estate, but nothing was said about the 
notes, or a pledge of them. 
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Under the powers granted by law to the Clinton and Port Hud- 
son Rail Road Company, we think that the corporation has the 
power of transferring the notes due to it, for the purpose of paying 
its debts, or for any other legal purpose. The title of the note is, 
therefore, legally vested in the plaintiff. 

( There is no evidence that the note ever was pledged to the state, 
admitting such a pledge to have been necessary under the act of 
i the legislature, passed in 1839. No mention of this note is male 
i in the act of pledge or mortgage, nor was it ever delivered to the 

state, or to any of its officers; it is, therefore, no pledge of the 

note, according to law. Civ. Code, arts. 3119, 3120. 
| As to the defendant’s claim to pay the note in the notes of the 
i company, it is unnecessary to notice it, as he never tendered the 
| notes, or made any legal effort to pay with them, or any thing else. 
i The defendant’s plea of compensation, cannot avail him. The 
i cashier of the bank says, that he hada deposite in the same, but 
that he understood it was there to pay another debt. The compen- 
sation, based on the account filed by the defendant, cannot be sus- 
tained. Thedemand was unsettled when the note was transferred, 
and there is no evidence that anything was owing from the bank 
or company to the defendant at the time; and it is shown that 
there are other debts due from defendant to the company, not in- 
eluded in the settlement. 





Judgment affirmed. 
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Isaac McCorp and others v. THe West Fextcrana Ram Roap 


Company. 


Suit on a contract entered into by certain individuals, the petition setting forth their 
names, and reciting that, under the firm of Isaac McCord and Company, they had 
undertaken to execute certain work. [n articles of partnership, entered into for the 
purpose of executing the work, subsequently to the contract, it is provided that 
the name of the firm shall be McCord and Company: Held, that the vaciance 
between the name of the firm as recited in the petition, and as set forth in the ar- 
ticles of agreement, is immaterial. 

Where the record shows that all the persons who entered into tHe original contract 
with the defendants, are plaintiffs, it will be no objection that others, who became 
subsequently interested in the contract, without the privity of the defendants, are 
not made parties to the suit. 

Where a partnership has been dissolved by the death of one of the members, an 
action may be maintained by the survivors, and the legal representatives of the 
deceased. 

In an action by the survivors, and the curator of the succession of a deceased partner, 
the death of the curator pendente lite, is no cause for dismissing the suit. The 
action may be prosecuted by the heirs,or other legal representatives of the deceased 


partner. 


Action before the District Court of West Feliciana, Weems, 
Parish Judge, presiding. The petition alleges that the defendants 
are indebted to the plaintiffs in the sum of five hundred thousand 
dollars, for this: that on the 13th of January, 1836, the petitioners, 
Isaac McCord, John ‘Thompson, Usal Hopkins, since deceased, and 
whose succession is represented by Archibald Harralson, as curator, 
John Cummings, and Charles A. Snyder, did, under the firm of 
Isaac McCord and Company, bind themselves to execute all ‘the 
grading and road formation’ of the West Feliciana Rail Road, for 
which the Rail Road Company agreed to pay them in the manner 
set forth in the contract annexed to the petition. The petitioners 
also allege that it will appear from the contract, that the work to be 
executed by them amounted, at the contract prices, to the sum of 
five hundred thousand dollars; that soon after the said 13th of 
January, they commenced the execution of their part of the con- 
tract, and continued to discharge every obligation, which it imposed 
on them, until the Ist of August, 1837, when, although they had 
taken all the necessary measures for complying on their part with 
the contract, by engaging laborers, purchasing timber, procuring 
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tools, &c., they were compelled to suspend operations, in conse- 
quence of the neglect of the company to perform its part of the 
contract. They allege, that up to the time when they were thus 
compelled to suspend operations, they had executed work, of which 
the particulars are detailed, to the value of five hundred thousand 
dollars. They further allege, that in consequence of the failure of 
the Rail Road Company to comply with its engagements in various 
important particulars, which are specified, they have sustained 
damage to the amount of five hundred thousand dollars. 

The petitioners also aver, that the defendants are indebted to them 
in the further sum of thirty thousand dollars, for the erection of a 
bridge over the bayou Sara, under another contract made with them 
on the 9th of December, 1836. 

By a provision in the articles of copartnership entered into be- 
tween the plaintiffs, on the 7th of May, 1836, it is declared ‘ that the 
association shall be known as the firm of McCord and-Company.’ 
It appears from these articles, that one-enry Colestock was also a 
member of the association, though not a party to the contracts with 
the Rail Road Company, which had been executed on the 13th of 
January, preceding. The subsequent contract of the 9th of December, 
1836, for the erection of the bridge over the bayou Sara, is not in 
the record. On the 17th of December, 1839, the death of Harral- 
son, the curator of Hopkins, one of the plaintiffs, was suggested, 
and leave obtained from the court to make the representatives of 
Hopkins parties to the suit; and on the 27th of May, 1841, John 
Cummings, who had been appointed curator to his vacant succes- 
sion, was made a party. 

Lobdell and Turner, for the appellees. No counsel appeared 
for the plaintiffs. 

Butiarp, J. The defendants relied, in the court below, on the 
following exceptions, which were pleaded in limine litis. 1. That 
the plaintiffs cannot maintain the action under the name and style of 
Isaac McCord and Company, because the name in the articles of 
partnership is McCord and Company. 2. That there were other 
parties to said contract, who have not been made parties to this 
action. 3. That the partnership was a special one, and was dis- 
solved by the death of Hopkins; and no action can be maintained 
in the name of the late firm. 4. That the petition is vague, uncer- 
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tain, and contradictory. ©. That the damages are not specially set 
forth, and that only special damages can be recovered. 6. The 
death of Harralson, curator of one of the parties, since the inception 
of the suit. * 

The second and fourth exceptions having been sustained, and the 
suit dismissed, the plaintiffs appealed. 

I. The names of the plaintiffs are set forth, and whether they call 
themselves Isaac McCord and Company, or McCord and Company, 
is not material. 

II. The record shows, that all the persons who entered into the 
original contract with the defendants, are plaintiffs in this action. If 
other persons became interested afterwards, it does not appear that 
it was with the privity of the defendants, and they can have no 
direct action upon the contract. The action was well brought, in the 
names of the original contracting parties. 

III. Admitting that the partnership was dissolved by the death of 
Hopkins, it does not follow that the parties, and their legal repre- 
sentatives, could not maintain this action. 

IV and V. The petition appears to us to set forth the cause of 
action, with sufficient certainty. 

VI. The death of the cfrator of one of the original contractors, 
pendente lite, does not appear to us a sufficient cause for dismissing 
the action. The heirs, or other legal representatives, might well 
come in, and prosecute the suit. 

We conclude that the court erred in dismissing the suit. 

It is, therefore, adjudged, that the judgment of the District Court 
be reversed, and that the cause be remanded for further proceedings 
according to law; the defendants paying the costs of this appeal. 


You. 1. 66 
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Anpre Brenvenv Roman, Governor of the State of Louisiana, 
for the use of James Cortis v. Samve. ‘J. Peters and others, 
securities of Cuartes F. Hozey, sheriff. . 


Judgment for a certain sum, with damages at twenty:per cent a year, from a period 
anterior to the judgment, till paid: Held, that to obtain a suspensive appeal, the 
bond must exceed by one-half the amount of the judgment, including the damages 
which had acerued at the time it was rendered. 


AppticaTIon for a writ of prohibition to the judge of the District 
Court of the First District, Buchanan, J. 

Martin, J. Peters and others, sureties of Hozeyy the sheriff, 
and appellants in this case, pray that the execution,.which has 
issued since the appeal on the ground that ~ ir .ificient bond was 
given, may be enjoined. 

The judgment is against the six sureties severally for $1353 58, 
withd amages thereon at the rate of twenty per cent per annum, 
from the 11th of July, 1840, till paid. Four of the sureties, are 
applicants for an injunction. Three of the applicants, have, with 
a fourth obligor, given a joint and several bond for twenty five 
hundred dollars; and the fourth applicant, with an other obligor, 
has given a joint bond for the same sum. The four applicants 
united in one petition of appeal, on which the judge made an order 
granting the appeal, on their giving surety in the sum of twenty 
five hundred dollars. It is clear, the appeal on such a bond is de- 
volutive only. Each judgment was for $1353 58, and damages, 
which, at the time of rendering the judgment, amounted, at twenty 
per cent per annum, from the 11th of July, 1840, to the 19th of 
January, 1842, upwards of eighteen months, to more than four 
hundred dollars, making in all $1753 58. The bond for a sus- 
pensive appeal, according to art. 575 of the Code of Practice, 
ought to have been for that sum, and one-half more, or $2630 37, 
for each appellant. The application must therefore be rejected, 

Micou, for the application. 

Eggleston, contra. 
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Ricuarp H. Cuinn ov. Tue First MunicipaLity or THE City 
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Where a judgment has been obtained against a party, in a case not expressly in- 
cluded among those in which the Code of Practice prescribes that an action ot 
nullity will lie, and he shows that he will sustain real injury unless he can obtain 
relief, which cannot be had on appeal, and the case presents facts on which, in 
the other states of the Union, a court of equity would interfere, relief may be 
granted ; but not unless the applicant state particularly and specially the nature of 
the defence, and the facts on which he seeks relief, and prove that he has been guilty 
of no laches, It will not suffice to allege, that he has a good and valid defence to 
the action. 


Rutz to show cause why a mandamus should not be issued to 
the judge of the District Court of the First District, Buchanan, J. 

Martin, J. The judge of the First District, in answer to a rule 
to show cause why a mandamus should not be issued, commanding 
him to. grant an injunction on the petition of the First Munici- 
pality, states: 

First, That the injunction, asked by the Municipality, would 
be a renewal of another theretofore granted and dissolved, and 
from the dissolution of which there is no appeal. 

Secondly, That the allowance of the injunction was a matter in his 
discretion, which was duly exercised, and for this he refers to the 
record of the suit. 

The rule was granted, on the affidavit of the Municipality, that 
shortly after the rendering of the judgment against it, a petition 
was presented, praying that its nullity might be declared, and that 
the execution of it might be enjoined. The injunction obtained 
was dissolved, on the ground that the facts on which it was claimed 
had not been sufficiently set forth. Whereupon, a second petition 
was presented, in which the deficiencies of the first were attempted 
to be supplied, and a second injunction was prayed for, with a ten- 
der of the bond and security required by law. The judge refused 
to allow the injunction. 

The original petition averred that a judgment by default taken 
against the Municipality had been confirmed, and made final. It al- 
leged, that both the judgment by default, and the final one, are null, 
because before either was obtained, the attorney of the Municipa- 
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lity had prepared an answer, which he had sent, and which had 
been delivered to the clerk of the court, or to one of his deputies, 
which answer was lost. In the second petition, the insufficiency of 
the first was attempted to be supplied, by an averment that the an- 
swer prepared by their attorney contained the plea of the general 
issue, and that the Municipality had a good and valid defence, 
which it would have established on the trial of the suit, if an op- 
portunity had been afforded to it to do so. 

The verity of the allegations in both petitions, was attested by 
the mayor, and by the individual by whom the attorney of the Mu- 
nicipality had sent the answer to be filed. 

This action does not expressly present one of those-cases, in which, 
the Code of Practice declares that an action of nullity will lie; but 
we are not ready to say, that after a judgment has been obtained, 
by which the party shows that he will sustain a real injury unless 
he can obtain relief, and that relief cannot be sought in this court, 
it may not be obtained in the lower court, where the case presents 
facts, on which, in the other states of the Union, a court of equity 
would interfere. But the applicant must show specifically the facts 
on which he seeks relief. It does not suffice for him to say, that he 
has a good and valid defence. He must state particularly and spe- 
cia!ly, what that defence is; and he must show that he has been 
guilty of no laches. In the present case, the party is not able to 


- show whether the answer was given ta the clerk, or to one of his 


deputies. It does not appear that, on the part of the defendants, 
any attention was paid to the case, until after the execution reached 
the hands of the sheriff. The pleaof the general issue, we assume, 
was disproved; for otherwise, the judgment could not have been 
made final. It is not pretended that the plaintiff had recourse to 
any improper means to obtain the judgment; and the Municipality 
has not shown, nor even averred, specially, any particular fact, 
which may lead to the conclusion that another trial would produce 
a different result. The allegations on which the extraordinary 
remedy sought for is expected, are too general and indefinite. The 
rule must, therefore, be discharged. 

Roselius, for the applicants, 

Chinn, pro se. 
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Jacques Portier v. Cuartes Harman and another. 


Both the debtor and his vendee must be made parties to an action to annul a sale, 
alleged to have been made in fraud of the rights of the plaintiff as a privileged 
creditor. 


Cuartrs Henry Bretscass, one of the defendants, is appellant 
from a judgment of the District Court of the First District, 
Buchanan, J., annulling a sale from Harman to Breisgass, of the 
contents of a shop, which the plaintiff had sold to Harman. The 
petitioner avers that the sale to Breisgass was fictitious, and in- 
tended to defraud him of his privilege on the goods for the balance 
of the price, for which Harman had given his notes. The notes 
were not due at the institution of the suit; but became so, shortly 
afterwards. 

The appeal bond was executed on the 19th of January, 1839, 
with one Nichols as security. By an agreement of the 18th of 
February following, between the counsel of the plaintiff and the 
appellant, it was stipulated that if a particular person should be 
added as a further security on the appeal bond, no motion should 
be made to dismiss the appeal. It does not appear from any thing 
in the record, thatthe additional security was ever furnished. The 
record was filed in the appellate court on the 18th of February, 1839. 
On the 2nd of November of the same year, a rule was taken before 
the judge of the District Court, on the defendant, to show cause 
‘why his appeal should not be set aside, on the ground that he had 
not furnished security according to law, and to his agreement.’ On 
the trial of the rule, the judge, ‘taking into consideration the 
written agreement between the parties, and the proof that both the 
defendants had absconded, and that their counsel had removed to 
Texas,’ ordered the appeal to be set aside. 

Simon, J.* This case comes before us in a very imperfect state. 
The plaintiff, who seeks to set aside a sale of certain goods, which 
he alleges was made by one of the defendants to the other, in fraud 
of his privileged rights, prayed that both his debtor and Breisgass, 
the vendee, might be cited, that a writ of sequestration might be 





* This opinion was delivered, March 30th, 1840. 
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issued, the goods be sold, and that he have judgment against both 
defendants for the amount due him. Breisgass, only, was cited, 
and joined issue. His co-defendant does not appear to have been 
cited, nor, if he was absent from the state, was any curator ad 
hoc appointed to represent him. In this state of the case, 
the parties before the court proceeded to trial; a verdict was found 
by the jury in favor of the plaintiff, and the defendant, Breisgass, 
after an attempt to obtain a new trial, appealed. It is also to be 
noticed, that the judgment of the court was rendered on the 10th of 
January, that the motion for a new trial was made on the 14th, 
and that on the 17th, after the judgment, an attorney was ap- 
pointed by the court to represent the absent defendant, Harman. 

It is perfectly clear, that this action, which is one to revoke a 
contract made in fraud of the rights of a privileged creditor, could 
not be exercised against Breisgass alone, since the debt claimed by 
the plaintiff, had never been liquidated by a judgment; and it was 
necessary, in order to reach the plaintiff’s objects, that both the 
parties against whom the fraud is alleged, should have been re- 
presented in the suit. Civil Code, arts. 1967, 1970, and 1971. It 
is true, that the plaintiff, in his petition, prayed that his debtor 
might be cited, and it must have been a great oversight on the part 
of his counsel, to have proceeded to judgment, without having 
the defendant, Harman, legally represented. We think, however, 
that the justice of the case requires that it should be remanded. 

It is, therefore, ordered, that the verdict be set aside, and the 
judgment of the District Court be reversed ; that this case be re- 
manded for further proceedings ; and that the plaintiff and appellee 
pay the costs in this court. 

Schmidt, for the plaintiff. 

Randall, for the appellant. 





























MARCH, 1842. 527 





Potier v. Harman and another. , 





Same CasE—RE-HEARING. 


Where an appeal has been taken, and bond and security given according to law, the 
inferior court has no further cognizance of the case, than to send up the record. 
One who has sustained no injury by a sale, has no right to annul it, though it may 

have been intended to defraud him. 


Schmidt, prayed for a re-hearing: First. Because the appellate 
court could not take cognizance of the appeal, which had been dis- 
missed by the District Court, unless such dismissal had been ap- 
pealed from, which was not the case. To entitle a defendant to an 
appeal, he must give bond, with good security, residing within the 
jurisdiction of the court, &c. Code of Prac., 575. The plaintiff 
has a right to show the insufficiency of the security, which cannot 
be done in the appellate court, as it involves a question offfact, de- 
pending on the testimony of witnesses. Unless the lower court 
possess the power of rescinding the appeal, the plaintiff may @€ de- 
prived of his clearest rights. | 

Secondly. Because it was unnecessary to obtain a judgment 
against Harman, previously to proceeding against Breisgass. The 
action is ex delicto, and both defendants are liable in solido. Mori- 
zart, §c. v. Jacquinet. 2 Dallez, 1829. Jurisprud. XIX Siecle, 
p. 136. Where parties are liable in solido, either may be sued. 

Randall, for the appellant. 

Gartanp, J. A re-hearing has been granted in this case, on two 
questions : 

First. Whether this court can take cognizance of the appeal, 
after it has been dismissed by the District Court because of the in- 
sufficiency of the security on the appeal bond. 

Secondly. Whether it was necessary to take a judgment against 
Harman, or to make him a party, previous to obtaining a judgment 
against Breisgass. 

Upon the first point, it has been often decided, that after an ap- 
peal has been taken, and bond and security given according to law, 
the inferior court has no further cognizance of the cause, than to 
send up the record. 4 La., 205. 7 Ib., 448. 9 [b., 49. In this 
case, an agreement as to the security was entered into by the parties. 
It is not shown, that it has been violated in any respect ; and the 
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proceedings in the District Court seem to us altogether irregular, as 
the appeal had been for several months pending in this court. 

Upon the second point, we are of opinion, that our judgment 
was, correct, as it does not appear whether Harman was solvent 
or not. It may be, that he is able to pay the debt claimed. If 
so, no injury has been sustained by the plaintiff. His debts 
were not due at the time of the sale from Harman to Breisgass, 
and if the former should be legally pursued, it is possible that 
the notes may be collected, without interfering with the sale in 
question. It may be, that the sale was intended to defraud the 
plaintiff’; but if he sustains no injury by it, he has no right to 
annul it. All the parties should be before the court, either in 
person, or by their legal representatives, to enable, us to do 
justice among them. 

We tlerefore see no reason to change our former judgment 


in - 


/ 
DanreL Comstock and another v. Jean Creon. 


A fieri facias may be issued while a debtor is imprisoned, or within the limits 
under a capias ad satisfaciendum. 

To preserve his recourse upon the surety in a bond to keep the prison bounds, the 
plaintiff must so conduct his proceedings as to be at all times able to subrogate 
the former, to all his rights and privileges against the debtor. 

A debtor, arrested on a capias ad satisfaciendum, having given security to keep the 
prison limits, the plaintiff, on discovering property, took out a fieri facias, and 
seized it, whereupon, the debtor made a voluntary surrender for the benefit of his 
creditors, which was accepted by the judge, and on the same day broke the 
limits; when, all proceedings having been arrested, the feri_ fucias was return 
the opposition of plaintiff, the surrender was rejected; and the latter, having aban- | 
doned his jiert facias, sued the security on his bond: Held, that the fri facias 
was legally issued, and gave a lien on the property; that the surrender having 
been set aside, the plaintiff might have, proceeded to make his money; and that 
by neglecting to do so, the surety was released. 


Appgeat from the Commercial Court of New Orleans, Watts, J. 
A suit having been commenced against the defendant on two 

















MARCH, 1842. . 520 





Comstock and another v. Créon. 





separate bonds, for the prison limits, the actions were consolidated, 
by consent, in the court below. 

Eggleston, for the plaintiffs. 1. The debtor is bound, at his 
peril, to keep within the limits; in case he breaks them, his surety * 

must suffer. 1 Moreau’s Dig. p. 572, sec. 13. 8 Mart. N.S. 108. 
7% Johnson, 168. 2. There is no proof that the debtor returned 
within the limits, before the suit against the surety; but the estab- 
lishment of the fact, would not discharge the latter. 1 Moreau’s 
Dig., p. 572, sec. 13. Tillman v. Lansing, 4 Johnson, 45. Dash 
v. Van Kleeck, 7 Ib. 479. Y Ib. 234. 3. The debtor had no 
right to leave the limits, before the homologation of the delibera- 
tions of the creditors. 1 Moreau’s Dig. pp. 568-9, secs. 4, 5, 6. 
4. The alias fieri facias did not operate a.release, of any ad= 
vantage “acquired under the capias ad satisfaciendum.  L£lliott 
v. Cox, 5 Mart. N. S. 285. The plaintiffs acquired no rig ts by 
the alias fiert facias. Hanna v. His Creditors, 12 Matt. 5. 
The principal debtor alone, could complain of any irregularity in 
issuing the alias fieri facias. 13 Johnson, 529. 6. Where the 
execution of a fiert facias is countermanded, no lien is acquired. 
Hanna v. His Creditors, 12 Mart. 32. 

Bodin, for the appellant. The plaintiffs cannot allege the 
nullity of an execution, taken out by themselves. ° 

Garuanp, J.* The plaintiffs having obtained, in the City Court 
of New Orleans, two judgments against John Bertrand, issued exe- 
cutions on them, which being returned nulla bona, writs of capias 
ad satisfaciendum were taken out, and Bertrand arrested. He 
gave two bonds to keep within the prison limits, on which the de- 
fendant became his security. After these bonds were given, the 
plaintiffs again issued writs of fieri facias, and had the property of 
Bertrand seized, and advertised for sale, he still being within the 
ptiton limits; whereupon, he made a voluntary surrender of his 
property, which was accepted by the judge, for the benefit of all the 
creditors, and the same day Bertrand went beyond the prison limits, 
whereby the plaintiffs aver, that the bonds are forfeited, and the 
security liable. By this surrender all proceedings against the per- 
son and property of Bertrand were arrested, and the last writs of 









*Morpny, J., having been of counsel in this case, did not sit on its trial. 
VoL. I. 67 
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fiert facias were returned into court. The plaintiffs made opposi- 
tion to the surrender offered by Bertrand, and finally had it rejected, 
upon the ground that a debtor within the prison limits, or in actual 
custody, cannot make a voluntary surrender, but must proceed 
under the act of 1808 to obtain relief. They then abandoned their 
last executions, and sued the defendant on the bonds. They had a 
judgment in the court below, from which the defendant has ap- 
pealed. 

In this court, the plaintiffs contend, that their issuing the two exe- 

cutions after Bertrand was in custody, was irregular and illegal, 
and did not set aside the capias ad satisfaciendum, under which he 
was confined. The defendant alleges, that the taking out of those 
executions was an abandonment of the writ of capias ad satisfa- 
ciendum, and that he is discharged. 
: laintiffs complain, with rather poor grace, of the illegality 
Bown acts, while they endeavor, at the same time, to make 
y suffer bythem. They had theirexecutions out, a seizure 
made, and consequently a lien upon the property seized. This 
forced a surrender; they opposed it; had it rejected; then aban- 
doned their executions,* seizure, and lien, and attacked the secu- 
rity on the bonds. 

We are of opinion that the last executions were not illegally 
issued ; and that as the surrender was rejected, the plaintiffs might 
have proceeded with their seizure, and have made their money, 
and thereby released Bertrand from custody, and the defendant 
from responsibility. The plaintiffs should, in their proceedings, 
have so conducted themselves, as to have been at any time able to 
subrogate the defendant to all their rights and privileges against 









* The petitions in the two actions, subsequently consolidated in the lower court, 
were filed on the 22d of August, 1839. The order of the District Court of the Bi 
District, accepting the surrender of Bertrand, was made on the 10th of July pre- 
ceding. The opposition of the plaintiff, was filed on the 22d of the same month; 
and had not been tried at the institution of the suits, on the 22d of August, but the 
judgment rescinding the order of the 1Cth of July, and rejecting the application of 
the insolvent, was rendered before the tfial of the consolidated cases against the 
surety, which took place on the 20th of March, 1840. It was admitted, that the 
debtor had returned within the limits at the time of the trial of the cases against 
the surety; but no proof was adduced to show, that he had returned before the institu- 
tion of the suits, 
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Bertrand, had he, (Créon,) paid the debts. They have failed to do 
t! is, because by abandoning their executions, and seizure, tLey are 
unable to transfer to him all the rights they possessed; whereby, 
we think, the security is released. 

The judgment of the Commercial Court is therefore reversed, 
and a judgment given in favor of the defendant, wih costs in both 
courts. y 


ADOLPHE BERTRAND DuMmonTEIL and others v. CHARLEs 


Dusroaqua. 


Under the act of 20th March, 1839, sec. 6, a writ of sequestration may bei 
cases, where one party fears that the other will conceal, part with, or di 
moveable or slave in his possession, during the pendency of the suit. 
such sequestration, it will suffice that the applicant make oath, that he fears and 
believes that the moveable or slave will be illegally disposed of by the defendant. 





AppeaL from the Parish Court of New Orleans, Maurian, J. 

This case was submitted to the court on the points filed,by &ndry, 
and 4. M. Guyol, for the appellants, and Canon, for the defendant. 

Butiarp, J. The object of the present suit appears to be to 
annul a contract, by which the parties settled a partnership con- 
cern, on various grounds not now necessary to mention. Certain 
notes which the plaintiffs allege were given by them to the defen- 
dant, amounting to about fourteen hundred dollars, but which the 
latter deposited in the hands of one Bigourdan, as security for the 
correctness of his gestion, and which were to remain deposited until 
the 15th of August, 1841, were ordered to be sequestered, the 
plaintiffs making oath that they feared, and verily believed, that the 
notes mentioned in the petition would be illegally disposed of by 
the defendant, unless sequestered. 

The sequestration was set aside on the motion of the defendant, 
on the ground that it was not supported by the petition and affidavit, 
and that. no sufficient legal cause had been shown for such seques- 
tration; the court considering the affidavit insufficient, in not stat- 
ing the sums claimed by the plaintiff, and the cause of action. 
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The cause of action appears to us to be sufficiently set forth. It 
is the nullity of an agreement between the parties, in pursuance of 
which the notes, the sequestration of which was demanded, were 
given, and were to remain deposited until a given day. If the 
plaintiffs succeed in their action, the notes become void; and the 
plaintiffs swear, that they fear and believe that the notes will be il- 
legally disposed of, pending the suit. The case, therefore, appears 
to us to be provided for by the 6th section of the act of 1839, en- 
titled an act to amend the Code of Practice. 1 Bullard and Curry’s 
Digest, 156, verbo Code. ‘Fhat amendment of article 275 of 
the Code of Practice, authorizes a sequestration ‘ in all cases where 
one party fears that the other will conceal, part with, or dispose of 
the moveable or slave in his possession, during the pendency of the 
suit.’ 

The judgment of the Parish Court is therefore reversed ; and it 
is, ed, that the sequestration be reinstated, and the case re- 
| for further proceedings, according to law; the defendant 
paying the costs of the appeal. 






ALEXANDER Prieur v. James ALLEN and another. 


AprEAb, from, the District Court of the: First District, Buchar 
nan, J. 

L.. Pierce, for the plaintiff, submitted the case without argument. 
No counsel, appeared, for the appellant. 

Morpny, J. This suit is brought on two promissory notes, one 
of. $1103 15, drawa by Allen and Devergés, to the order of, and 
endorsed by Townsley, Prieur, and Company, and paid by the 
plaintiff, and the other, of $200, drawn by the same parties to the 
orden of the plaintiff. The defence set up by Allen, who: alone 
answeled;. ia, substantially, that the notes: sued om, though giver im 
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the partnership name of Allen and Devergés, were subscribed by 
Devergés without the knowledge and consent of the respondent, 
and for the satisfaction of some private debt of the former, and that 
the said notes were antedated, having been given after the dissolu- 
tion of the co-partnership between them; all which facts are aver- 
red to have been within the knowledge of the plaintiff. There was 
a judgment-below against the defendant, Allen, from which he has 
appealed. 

To substantiate the averments of his answer, the defendant, 
Allen, propounded to the plaintiff interrogatories on facts and arti- 
cles; but the answers of the latter, entirely negative the defence 
setup. Nor has any thing been legally proved, by the testimony of 
Abe witness taken under a commission. So far as it goes to support 
the defence relied on, it rests in a great measure on hearsay, and 
does not show in the plaintiff any knowledge of the facts stated in 


the answer. ‘. 2 . 
. Judgment ria 


ANDREW Gray v. THE CommerciaL Bank or New ORLEANs. 


‘Where, in an action on sundry bank notes, they are described by their numbers and 
letters, and by the names of the President and Cashier who signed them, and are 
annexed to the petition though not made a part of it, the description will be 
sufficient. 

Notes annexed to a petition cannot be withdrawn, without leaving copies, which will 
form part of the record. 


Apprat from the Commercial Court of New Orleans, Watts, J. 

Wharton, for the plaintiff, cited Weyman et al. v. Cater, §c. 
13 La. 492. Denton v. The Commercial and Rail Road Bank of 
Vicksburg, Ib. 486. 

Canon, for the appellants. 

Butiarp, J. This is an action upon sundry bank notes, issued 
by the defendants, and the plaintiff demands. judgment for their 
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amount, and interest at ten percent’ thereon, from and after the 
protest for non-payment, according to the charter of the bank. 
There was judgment accordingly, and the defendants have ap- 
pealed. 

The counsel for the appellants relies upon an exception which 
was overruled by the court below, to wit, that the petition is insuf- 
ficient, in not setting forth the dates of the notes sued,on, and in 
not being as full and certain as the law requires. 

The original notes were annexed to, and filed with the petition. 
Although not made a part of the petition, they might be referred 
to, with a view of enabling the defendants to shape their defence, 
and the defendants are effectually protected against a second action 
on the same notes, inasmuch as they could not be withdrawn with- 
out leaving copies, which would form, together with the protes’s, a 
part of the record. The notes are further described by numbers 
and letters, and the names of the president and cashier are set forth 
in the pétition. 

The court, in our opinion, did not err in overruling the excep- 
tion. 


Judgment affirmed. 
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Maruias Ropricuez, Syndic, v. Pierre Dusertranp and 


another. 


Wherever his domicil may be, a syndic of the creditors of an insolvent is always 
amenable to the“eourt under whose authority he was appointed, and to whom he 
is accountable for his administration. By accepting the appointment, he waves 
any right to except to the jurisdiction on the score of domicil. So, where a 
syndic has been removed, an action against him for a balance due-to the creditors, 
is properly brought before the court seized of the concurso. 

In an action by the syndic of the creditors of an insolvent, against a former syndie, to 
recover a balance due to the estate, evidence is inadmissible to prove payments to 
the creditors not sanctioned by an order of court. Such evideice, if admitted, 
would not be conclusive against the creditors, contradictorily with whom the 
claims, alleged to have been paid, must be proved, as well as their rank and 
privilege. . 

In an action by the syndic of the creditors of an insolvent, against a former syndic, 
by whom paymeuts had been made, before the act of the 15th of, March, 1837, to 
the creditors of the estate without an order of court, but without fraud. Held, that 
the defendant should be allowed an opportunity to prove, coutraiilteid the 
creditors, that he had discharged debts due by the insolvent, and that in so doing 
he did no injury to the creditors still unpaid, which can only be done on the filing 
of a tableau of distribution by the new syndic; and judgment against the latter 
for the whole amount received as syndic, with a stay of execution on giving sea? 
curity for the payment of any balance which it may appear, on the filing of the 
final tableau of distiibution by the new syndic, that he has no right to retain. 

The penalties imposed by the act of 13th March, 1837, amending the act relative to 
the voluntary surrender of property, are only applicable to cases arising subse- 
quent to its promulgation. 

A mortgage ereditor, who buys the property subject to his mortgage, cannot be 
compelled to pay the purchase muney, which he is entitled to receive by 
preference. 


Appeat from the District Court of Ascension, Duffel, Parish 
Judge, presiding. 

This case was submitted to the court on the following points: 

Miles Taylor, for the plaintiff. 1. The suit was properly 
brought before the court having jurisdiction of the insolvency. ~ 2 
Moreau’s Dig. p. 424, secs. 1, 12, 14, 30, 33, 34. Ib. p- 437, 
secs. 2, 7. Code of Pract. 130, 162, 164, 165, 997. 2. The 
proceedings being subsequent to the act of 13th March, 1837, the 
plaintiff is entitled to interest at thirty per centa year, from the 13th 
of October, 1837, the date of the judgment ordering a meeting of 
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the creditors for the appointment of other syridics in place of the 
defendants. 

Iisley-aid Nichols, for the appellants. 1. The tourt below 
erred, in overruling the exception to its jurisdiction, the defendants 
being domiciliated in New Orleans, and the action being against | 
them, in their individual capacities, for alleged rideonduct. Not 
being embraced in art. 165 of the Code of Pract., they are suable 
only before the courts of their domicil. Code of Pract. 162. 3 
La. 137. Poydras v. Taylor et al. 18 La. 17. 2. The court 
erred, in rejecting evidence of the payments made to the creditors 
of the insolvent; if improperly made, before the homologation of a 
tableau, the defendants were subrogat@d to the rights of the cre- 
ditors they had paid. 3 Mart. 308. 3. The act of 13th March, 
1837, applies only*to cases subsequent to its promulgation. 

Morpny, J. This action is brought by the syndic of the cre- 
ditors of Pierre Amirati, of the parish of Ascension, against Pierre 
Dubertrand and Henry Hopkins, former syndics of the estate, 
tf appointed in 1835, but subsequently removed from office in due 
i course oflaw. The petitioner seeks to recover the sum of $33,500, . 4 

-_.. he alleges, came into the hands of the defendants from the ‘ 

sale of the property surrendered by the insolvent. He also claims | 
" interest thereon, at the rate of thirty per cent per annum, from the ae 
tim@it was so received, on the allegations, that the defendants have 
never deposited the monies belonging to the estate in any char- 

tered bank, as required by law, and that since they have been di- 

vested of their office, they have retained the same in their hands and 

refused to pay the amount over to the new syndic. The defendants, 
residents of ‘New Orleans, excepted to the jurisdiction of the court, 
on thé score of. commorancy. This exception having been over- 
ruled, they answered, averring, that as syndics of Amirati, they re- 
ceived jointly certain monies; but that they diligently discharged 
their duties according to law, and faithfully paid over to the creditors 
of the insolvent all the monies so received, according to a tableau, 
or account, which was filed by them in the District Court of the 
sis Second District, on the 10th of April, 1838. They further aver, 
. ‘that should the payments made by them, be considered irregular 
and illegal, they are subrogated to the rights of the creditors, whose 
claims they have discharged; and that they are legally entitled to 
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deduct from the money they have received, the amount that will be 
really: due to them on a final distribution ; and they aver, that on 
the filing ofthe account, which they annex to their answer, as a 
part of it, they had actually paid $27,551 19. 

There was a judgment below against the former syndics, each for 
one half, for $33,444, with ten per cent on said amount, and the 
costs incurred in effecting the appointment of the present syndic ; 
reserving to them their right of action against the petitioner, for the 
recovery of the amounts they may have paid irregularly to the cre- 
ditors, for the benefit of the insolvent’s estate, as being subrogated 
to the rights of such creditors, with ten per cent thereon. The de- 
fendants appealed. 

The judge, in our opinion, correctly overruled the plea of the de- 
fendants to his jurisdiction. In whatever parish his domicil may be, 
a syndic is always amenable to the court before whom the failure 
is pending, under whose authority he is appointed, and to whom by 
law he is accountable for his administration. If he has a different 
domicil from that of the insolvent, he waives his right to make any 
exception on that ground, when he accepts the appointment; and 
subjects himself to the power and supervision of the court, seized 
of the concurso; But the defendants, it is said, are sued, not as 
syndics,- but in their individual capacities, in order to make them 
liable for alleged misconduct. It appears to us, that it is in the.ca- 
pacity of syndics, that they are sued. The object of the present 
action is to obtain the reimbursement of the funds they received as 
such, and the payment of a percentage, which the law inflicts on 
them as a penalty for their failure to comply with the duties of their 
office. This penalty, we apprehend, is to be pronounced by the 
court, under whom they hold their appointment, and before whom 
all the proceedings in relation to their removal have taken place. 

It is next urged, that the court erred in refusing to permit the de- 
fendants to introduce evidence, to show that they made payments to 
the creditors of the insolvents, which, although not sanctioned by 
law, should avail them. We do not think thatthe court erred. In- 
dependently of the illegality of such payments, the evidence of 
them, even if admitted, would not have been binding and conclu- 
sive on the creditors, contradictorily with whom the claims, alleged 
to have been paid by the defendants, must be proved, as well as 
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their rank and privilege. The defendants, theréfore, could not, even 
on“proving in this suit the sums paid by them, have been allowed 
to retain the amount as a deduction from the demandmade against 
them. But, on the other hand, we do not think that, under the 
circumstances of this case, they should be absolutely decreed to 
pay to the new syndic the whole amount of such demand. It is 
i true that, according tq the strictness of law, the former syndics 
} acted illegally in making payments without an order of court, ren- 
A | dered on a tableau of distribution, after due notice to the creditors ; 
but, before the law of 1837, which has introduced more regularity 
in these matters, by laying down more definite rules, and de- 
nouncing heavy penalties against syndics failing to comply with its 
provisions, they were generally, we understand, in the habit of 
making those payments, which they considered as privileged, before 
5 filing their tableau, and taking the risk of the oppositions that 
i might afterwards be made. These anticipated payments were 
i sometimes beneficial to the mass of the creditors, as they,extin- 
} . . . ° . 
i guished large mortgage debts, on which high interest was running. 
The account which the defendanis filed, before the proces verbal of 
the appointment of a new syndic was even notified to them, shows that 
out of a sum of about $33,000, received by them, they had paid off 
1 ; debts to the amount of $27,551 19, most of which purport to be 
privileged claims and mortgages, drawing interest at the rate of ten 
per cent perannum. These payments were, no doubt, irregularly 
made. If, however, on a tableau of distribution by the new syndic, 
it should appear that the sums thus paid were really due by the in- 
solvent, and were not paid to the prejudice of claims of a higher 
dignity, equity would surely forbid, that the mass of the creditors 
should enrich themselves at the costs of the defendants, who are 
not charged with any dishonest or fraudulent acts. 

If they should be entitled to be reimbursed for these payments, 
as we think they are, although not strictly legal, there would be 
great hardship in condemning them, in this suit, to pay to the new 
syndic the whole amount of the funds they received, together with 
a per centage thereon, when shortly after, this syndic, whose duty 
it would be to distribute the money without delay, would have to 
return to them the greatest part of it. There is some analogy be- 
tween the situation in which the former syndics stand, and that of a 
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mortgage creditor who buys the property subject to his mortgage, 
and who is, therefore, himself entitled to the proceeds of the sale; and 
we have said that the latter should not be compelled to pay the pur- 
chase money, out of which he has the right of being paid by pre- 
ference. 8 La., 301. So, in the present case, we think the defen- 
dants ought not'to be compelled to pay funds, which the syndic 
would have to reimburse to them shortly afterwards, should the de- 
fendants prove'that they have discharged debts due by the insolvent, 
and that in so doing they have done no injury to the creditors who. 
are yet unpaid. They should be allowed an opportunity of making 
such proof, contradictorily with the creditors. This can only be 
done, on the tableau of distribution to be filed by the new syndic. . 

As to the penalties created by the act of 1837, we concur in opi- 
nion with the judge @ quo, that they can attach only to cases arising 
subsequent to its promulgation, and that this case should be govern- 
ed by the statute of 1817. 

It is, therefore, ordered, that the judgment of the District Court 
be so amended, that no execution shall issue for the sum of $27,551 
19, and the ten per cent decreed to be paid thereon, provided, that 
within thirty days from the filing of this decree with the clerk of 
the court below, the defendants give, to the satisfaction of the dis- 
trict judge, good and sufficient security to pay said sum, or such 
portion thereof, as it shall appear, on the final tableau of distribu- 
tion to be filed by the new syndic, that they have no right to retain 
on account of sums paid by them to the creditors of Pierre Ami- 
rati; the plaintiff and appellee paying the costs of this appeal. 
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Cuartss Brack v. Joun Catiett, and another. - 


Where there is any ambiguity in a judgment, it must be understood with reference 
tothe verdict on which it is based, and which it must follow. A 
Action to rescind the sale of a tract of land; verdict for the plaintiff for the land, s 
and in favor of defendant and reconvenor for the purchase money; and decree 
fl accordingly, declaring the land to be the property of the plaintiff, and ordering 
18 the defendant to put him in possession, on his paying the purchase money: Held, 
that: the decree contains two distinct judgments, one in favor of the plaintiff for 4 
the land, and the other for the defendant for the price; that the right to have it 2 
. executed is reciprocal ; and that both parties must be placed on the same footings a 
| | and that the defendant may take out an execution for the price, though the plaintiff i 
Ff may not have demanded the execution of the judgment in his favor. 
| Where property has been seized under a Jfiert facias before the return day, the 
| sheriff is not obliged-to-return the writ at any particular time, unless he has sold . 
the property; where the property has not. been sold, he may finish what he has 
commenced, though the return day have expired. a0 s 
Where a feri facias, under which. property has been seized, is ordered by the ~ 
plaintiff to be returned into court before the property is sold, the proceeding 
under the writ will be considered to have been abandoned by the plaintiff, the 
sheriff will be released from any obligation to keep the property, and the defend- 
dant may demand its restoration. To enable the plaintiff to sell the property, an 
alias fieri facias must be issued, a new seizure be made, and new notice be 
given. 








Apperat from the District Court of East Feliciana, Johnson, J. 

*- Andrews and J. P. Bullard, for the plaintiff. 
Turner and Lawson, for the appellants. 

Morpnuy, J. In a suit brought by Black, to annul a sheriff’s 

sale made to John Catlett, of a tract of land, on accoant of some 

informalities in the proceedings which led to the adjudication, a 

verdict was given in favor of the plaintiff, for the land in contro- 

versy, and against the plaintiff, and in favor of the defendant and 

is reconvenor, John Catlett, for $2,525 95, being the amount of the 

purchase money paid by the latter. Judgment was thereupon ren- 

dered, decreeing ‘that the land is the property of the plaintiff, and 

that the defendant shall deliver up to and put the said plaintiff in 

possession of the land, on his paying him, the defendant, the afore- 

- said sum,’ &c. Under this judgment, Catlett sued out a /ieri 

facias, on the 7th of May, 1841, and had the’land seized, and due 

notice of such seizure given to the petitioner. Some time after- 

wards, Catlett ordered the writ to be returned into court, and 
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twenty two days after the return, he took out-an alias fieri facias, 
under which the sheriff was proceeding to advertise and sell the 
property seized under the first writ, when the plaintiff enjoined 
_the proceedings. 
Two grounds have been urged in support of the injunction, 
to wit: a 
1. That under the judgment, Catlett was not entitled to an | | 
execution. } 
2. That there had been under the new writ, no legal seizure of 
the land, and that no notice of any seizure had been served upon 
the plaintiff, as required by law. 
‘ I. The decree, it is said, merely allowed Catlett to retain the 
P land until he should be reimbursed the price he had paid for it, but i 
gave him no judgment for the money which he could enferce, 
while Black took no steps to get the property; that Catlett re- f 
mained in possession of the land, and cultivated a part of it, without 
having offered to surrender it to the plaintiff, and without the latter 
having demanded it of him. Although the decree is not as explicit 
as could be desired, we cannot view it in the light presented to us * 
by the plaintiff and appellee. When there is any ambiguity in a , 
judgment, it must be understood with reference to the verdict upon 
which it is based, and which it must follow. The decree appears } 
to us to contain two distinct judgments, one in favor of the plaintiff 
for the land, and one in favor of the defendant for the monéy paid, } 
as cleatly appears from the portion of it immediately preceding the 
decretal part, in which the finding of the jury is fully set forth. ‘ 
Any other construction would lead to great injustice and hardship. 
The defendant would be placed in the most awkward and pre- 
‘ carious situation, a mere tenant at will of the plaintiff, who, at any 
time, as it suited his interest or convenience, might drive him away. ee 
He would have to remain in possession of property which he could 
not dispose of, having no title to it, and which he would not dare | 
to cultivate or improve, lest, when it should be rendered more "4 
valuable, the plaintiff might exercise his right of entering on it. | 
This cannot be. The right to have the judgment executed must be 
-reciprocal, and the parties must be placed on the same footing. 2} 
Rightor et ux v. Winter, 14 La. 548. . i 
II. Where the sheriff has levied upon property under a /iert 
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facias before the return day, he is under no necessity to make his 


he has not, he is bound to proceed and finish what he has com- 
menced, though the return day may have expired. 3 La. 496. 
Had not the plaintiff ordered the return of the first writ, no alias 
fiert facias could have issued, until the property under seizure 
had been sold, and found insufficient to satisfy his demand. But 
by giving this order, and taking out a new writ, it appears to us 
that the plaintiff has abandoned the proceedings had under‘ the 
) original writ, and released the sheriff from the obligation of keep- 
ing the property levied upon. Had moveables been seized, and 
had the debtor called upon that officer to restore them to his pos- 
session, in consequence of plaintiff’s order to return the writ, he 
coukl hardly. have refused to give up the property, having no 
longer any authority to detain it. 2 La. 280. The debtor might 
have objected to the issuing of ‘an alias writ, and have insisted 
upon the sale of the property seized under the first writ; but he 
| seems to have acquiesced in the course pursued by Catlett, which, 
in our opinion, has had the effect of avoiding all proceedings 
previously had. The. new execution must be carried into effect in 
the same manner as the one first issued, that is to say, a new 
seizure and notice must take place, before the sheriff can proceed 
to advertise and sell any property of the debtor. Code of Practice 
728: But the irregularities complained of, were not ‘of such a 


































right to enforce his judgment in due course of law. 
It is, therefore, ordered that the judgment of the District Court be 
“reversed, and that the sheriff be enjoined from proceeding to ad- 
vertise and sell any property of the plaintiff in injunction, without 
making a regular seizure, and complying with all the other 
requisites of the law; the appellee paying the costs of this appeal. 













return at any particular time, unless he has sold the property. If 


character, as to authorize a perpetual injunction against Catlett’s 
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Samvuet Betz v. James N. Morrison. 


Where the certificates of the judge and clerk of the lower court, show that the record 
does not contain all the evidence on which the case was tried, and that part of the 
| ‘testimony was not taken down in writing, the appeal must be dismissed. 


Apprat by the defendant from a judgment of the District Court 
os. of the First District, Buchanan J. 
, The certificates of the judge and.clerk of the lower court stated, 
that the record contained all the testimony adduced on the trial, 
except the testimony of one witness, ‘which was not taken down 
in writing.’ | 

Garianp, J. This suit was commenced by a writ of attachment 
on an accepted billof exchange.- From the certificate of the judgé 
and clerk of the inferior court, it appears that all the evidence upon 
which the case was tried, is not contained in the record. In con- 
formity with the well settled practice of this court, the case cannot | 
be tried on the merits, and the appeal must be dismissed with costs. 

Chinn, for the plaintiff, prayed fora confirmation of the judg- 
ment, with damages for a frivolous appeal. 

Josephs, for the appellant. 





Wim A. Bartrett v. Toe New Orzeans -Canat anp >? 
Banxkine Company. 


Every note issued by a bank, promising to pay a given sum on demand, is a distinet ee 
and separate promise. 
The penalty, provided by the twentieth section of the charter of the New Orleans 
. Canal and Banking Company, which declares that if the company shall suspend ' 
or refuse to pay any of its notes, deposits, or other obligations in specie, that the 
party may recover interest at twelve per cent a year from the time of such sus- 
pension or refusal, cannot be recovered without a demand and failure to pay on 
the part of the company; and such interest can only be recovered from the time 
_ of the demand and failure. #2) 
The neglect or refusal by 4 Bank to pay its notes in specie, is only a passive : 
- violation of its contracts; and the mere announcement of its intention not to pay . ; \ 
notes in specie, by .a resolution suspending. specie payments, cannot, conse- a 
quently, be considered an active violation of its contracts. 
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Apreat from the judgment of the Parish Court of New Orleans, 
Maurian, J. 

Devall, for the appellant. 

' C. M. Conrad, and F. B. Conrad, for the defendants. 

‘ Buuzarp, J. This is an action against the New Orleans Canal 
and Banking Company, to recover the amount of certain bank 
notes, together with twelve pef “eent interest thereon, since the 
general suspension of specie payments, in October, 1839. The : 
notes in question were presented for payment by a notary public, 
on the Ist of February, 1842, who demanded the principal together 2 
with the interest, as above stated, which was refused as to the in- 
terest, but the principal was tendered in legal coin, and refused. 

There was judgment for the plaintiff for the principal sum, . but 
without any interest or costs, and he has appealed. 

The clause of the charter, under which the plaintiff claims the 
interest, declares: ‘That the said company shall not at any time 
suspend or refuse payment in’ current money of the United States 
-of any of its notes, bills, or obligations, or of any money upon de- 
posit ; atid if the said company shall at any time suspend or refuse 4 
payment as aforesaid, the holder of any such note, bill, or obliga- 
tion, or the person or persons entitled to demand and receive such ‘G 

.* * moneys as aforesaid, shall be entitled to receive interest thereon a 
‘ from the time of such suspension or refusal, until the same shall be _— 
fully paid, at the.rate of twelve per centum per annum.’ Act Ei 

of 5th March, 1831, sec. 20. 

It is admitted that the bank suspended specie payments on the oe 
19th of October, 1839. 

’ We must regard every note issued by the bank, as a distinct pro- 
eS mise to pay a given sum on demand ; and the charter supplies the 
: - penalty, so far as it relates to the bill holder, in case of contraven- 
es. ee _ tion by postponing, or suspending, or refusing to pay in specie, to 
wit, an interest at the rate of twelve percent. If the whole were 
written on the face of the note, as it exists in contemplation of law, | 
it would appear quite manifest, that the penalty, or damages, or in- 
terest could not be recovered without a demand, and failure to pay as 
on the part of the bank, and that only from the putting in default. 
Such is the general rule, and the words of the charter do not make 
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this an exception. It is only on demand and refusal, that the bank 
is put in default, as it relates to particular notes. 

But it is contended on the part of the plaintiff, that the bank, by 
a general suspension of specie payments, committed an active 
violation of its contract, and was in default ipso facto; and he re- 
lies on article 1926 of the Code. The article preceding, defines 
what is an active violation of a contract. It consists in doing some- 
thing inconsistent with the contract; and a passive violation con- 
sists, in not doing what was covenanted to be done. The article re- 
lied on then provides, that when there is an active violation of the 
contract, damages are due from the act of contravention, and the 
debtor need not be put in default; and the succeeding article declares, 
that when the breach has been passive only, damages are due from 
the time the debtor has been put in default. According to these 
definitions, it would seem that the non-performance of what was 
covenanted, that is, not paying in specie, was merely a passive 
violation of the contract, unless a-general notice, beforehand, of 
the intention of the bank not to pay,*is to be considered as an active 
violation. If the neglect, or refusal to pay in specie, be only a 
passive violation, it is difficult to understand, how the mere announ- 
cement of an intention on the part of the bank not to pay, can be 
regarded as an active violation. It does not appear, but that these 


very notes would have been paid, if sooner demanded, as was of- * 


fered to be done, when they were presented by the notary in the 
present case. 

There is another reason, why the plaintiff should not recover 
back interest. It does not appear, that he was the owner of the 
notes, at the time that specie payments were suspended. They 
may have belonged, at that time, to persons who did not choose to 
enforce the penalty, or they may have been issued by the bank. it- 
self on the very day they were presented for payment by the notarys, 
Such a construction would make the accessary independent of the 
principal, and authorize the recovery of interest by a person, who 
does not show himself entitled to the capital. We cannot suppose 
that the legislature intended to burden the whole circulation and de- 
posits of a bank with an interest of twelve per cent, whether de- 
manded or not. On the contrary, we think, it depends upon the 
will of the bill holders and depositors, to exact the penalty, or not, 
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and that their intention.t@fdo so, must be evidenced by a demand ; i 
and that the interest will run only from such demand and refusal. y" 


Judgment affirmed. 
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Mark Boatner v. Samvet Scorr. 


* 





The Register of the Land. Office and the Receiver of Public Moneys, acting as @ 
Board of Commissioners for the adjustment of conflicting land claims, uhder the |. 
act of Congress of the 8th of May, 1822, have no power to revoke a certifiéate 
of confirmation once granted, nor to revise their own decisions touching the lo- 
eation of such conflicting claims, after rights have been acquired under them. 

The act of Congress gives no appeal to the Commissioner of the General Land o 
Office from the decisions of the Board; but he may withhold a patent, when 
satisfied that a certifieate of confirmation has been unfairly obtained, and, perhaps, 

¥: order a new survey, where the “= as the basis of a patent, is shown 

a. “to vary from the boundaries mention din the original title. 

= A*gurvey of a portion of the public lands, under an order from the Land Office, 
approved by the Surveyor General, is conclusive, unless it be shown that it 

- deviates from the order. 

© judicial avowal or admission by an ancestor, is as binding on his heirs, as it was 
* - on himself. 
~ An admission made in the course of judicial proceedings, eannot be retracted to the 

* prejudice of the adverse party. 

A copy of a survey, certified by the Register of a Land Office of the United States to 
be a correct transcript of the original survey in his office, is admissible in 
evidence. The copy is properly certified by the officer having the custody of 

* the original. x 

A copy of the -certificate of the Commissioners for adjusting land claims in favor 
of a claimant, certified by the Surveyor General, is inadmissible. It should be 
certified.by the Register of the Land Office. 








‘. .. Apprat from the District Court of East Feliciana, Johnson, J. 
* Andrews, and J. P. Bullard, for the plaintiff and appellee. 

Turner, and Lawson, contra. 

Butrarp, J. The plaintiff asserts title to a tract of land con- 
taining six hundred and four acres and a fraction, which he holds 
under one Hendry, an actual settler, situated in the St. Helena land 
district. He gives a minute description of the boundaries, accord- 
ing to a survey under competent authority. He alleges that his 
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ae title was derived from the.government of the United States, in vir- 


tue of several acts of Congress, relative the adjustment of land 
titles. That a certificate according to law was issued in favor of his 
vendor, Hendry, together with an order of survey, predicated upon 
said certificate, and that every legal step was taken te entitle him to 
a patent for said land. He further represents, that the defendant, 
well knowing the premises, and intending to injure and defraud hirh, 
has intruded without any legal right upon the said land, , and is in 
possession of a considerable portion of the same, and refuses to de- 
liver it up to the petitioner, to his damage five hundred dollars, ° 
He, therefore, prays for a judgment for the land, together with 
_ damages, and rents and profits. 
~ "The original defendant, Samuel Scott, in his answer, denied all 
these allegations, and alleged that he had a good title to the land 
possessed by him, derived from the government of the United 
States, by virtue of several acts of Congress, which was duly and 
legally located by the proper tribunal, constituted by the said acts 
of Congress, and by their order of survey, dated the Ast of Aprily 
1828. He expressly denies that the said tribunal has any right to." 
alter, or change the said location, by any subsequent act. He, 
therefore, prays for a judgment for his claim of six hundred and forty - 
acres, as located according to the said order of survey. a 
The original defendant died pendente lite, and his heirs were 
made parties. The suit was brought in 1833, and finally the heirs 
of Scott filed a mew answer, in 1841, in which, after denying the 
plaintiffs’ title, they allege that in the original order of survey, upon 
which their ancestor relied, the Board of.Commissioners at St? 
Helena erred, and that since his death his widow, in behalf of her- 
self and her minor children, has, by regular and legal proceedings, 
had the error corrected, and a new order of survey issued, and a 
survey and location made which conforms with the plat of survey 
made under the order of court. They further say, that they and es zg 
the plaintiff, since the death of the origina! defendant, have con- 7 
tested their respective pretensions before the Board of Commission- 
ers at the Land Office in St. Helena, and that a final decision has 
been rendered, establishing the boundaries above set forth, and con- 
firming them in their right to the land contained in said boundaries. 
They aver that this decision of the Commissioners, and the new 
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survey, duly made ineonformity thereto, are conclusive upon the 
parties. 

The present defendants further pleaded the prescription of ten 
years. There was’a verdict and judgment-for me plaintiff, and the 
present defendants have appealed. 

. The evidence of title to the locus in quo, exhibited by the plain- 

. tiff, consists in a certificate of the Commissioners at St. Helena, ‘in 

favor of Micajah Hendry, for asection of land, as an actual settler, 

dated. November 5th, 1819, an order of survey directing in what 

- manner. it shall be located, given by the same authority, dated April 

2d, 1828, and a survey made in conformity to the order and, duly 
approved, together with a sale from Hendry to the plaintiff. E 

The defendants’ original order of survey bears the same datewwith. 
that of the plaintiff, and there is a note or postscriptum to each, de- 
claring that the land be equally divided between Hendry and Scott. 
It appears that there was a confliction and dispute as to the location 
of the land claims, and that the Commissioners settled it by giving 
to each an order of survey, with the above proviso. Afterwards, and 
even after the first answer was filed,the present defendants applied to 
the Commissioner of the General Land Office, to have the first or- 
der of survey, and the survey under it, annulled. In their petition, 

‘or caveat, they-represent, that on the Ist of April, 1828, an order 
of survey was granted to their ancestor, Samuel Scott, by which he 
was deprived of a material part of his improvements, and dwelling 
house,.and denied his proper quantity of«land, although there is 
adjoining the conflicting claims unappropriated lands sufficient to 
give to both their full quantity. They complain, that the decision of 
the Commissioners, and the amendment thereto, are illegal: 
1. because Scott, being the first settler, had a preference in the lo- 
cation, and had always claimed a particular point to which the 
northern Tine should run eastward, and by which Hendry, the 
Griginal settler, had agreed to be bounded; and because the Com- 
missioners ought to have decided, that Boatner had intruded upon 
the claim of Scott: 2. because the Commissioners violated the act 
of Congress, which requires, in cases of conflicting claims, where 
no conditional lines have been agreed upon, that an equal division 
should be made of the land claimed, allowing each party his im- 
provements: 3. because the Commissioners should have included 
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the vacant land, so as to allow the legal quantity: 4. because a 
particular line had been acquiesced in by Boatner’s vendor, and 
pointed out to Boatner as his line. : 

The Commissioner of the General Land Office referred the case 
to the Commissioners at St. Helena. In his letter to them, he says, 
‘ from an examination of the papers, I think, that it will be advisable 
for you to investigate the subject fully, after notifying Mr. Lawson, 
and the parties interested, of the time when you purpose com- 
mencing. such investigation, and upon its completion you will 
trdnsmit the testimony to this office, accompanied by a report, and 
your views upon the case.’ 
~ The Commissioners reperted, that after investigation they were 


“satisfied, that there was a line agreed upon between Hendry and 


Scott, which had been disregarded by their predecessors in their 
order of survey of the two conflicting claims. Thereupon, the case 
was.sent back by the Commissioner of the General Land Office, 
with the remark, that ‘as the law expressly vests in you the power 
to determine the matter in question, this office, without expressing 
any opinion in the case, requests that you will give such directions 
respecting the claims of Scott and Boatner, as your judgment, after 
a full examination of all the testimony, shall dictate, and that you 
will give the requisite orders respecting the surveys, as soon as 
practicable.’ | . 

In pursuance of these instructions, the new Commissioners of 
the Land Office at St. Helena, on the Ist of April, 1839, confirmed 
the views of their immediate predecessors, and ordered that-the 
boundary line between the parties should be established accordingly, 
and that the claim of Scott should be extended to the-hollow ravine, 
or half mile post, west of the old school house, as marked by a 
black line on the diagram of Phillips’ plat of survey, under the or- 
der of the court, and that the claim be surveyed accordingly. 


Thus it appears, that, pending the present suit, between 1833 and 
1840, a proceeding has been carried on, contrary to the protesta- 
tions of the plaintiff, the result of which has been to change very 
materially the relative position of the parties. At the inception of 
the suit, the two claims had been adjudicated upon by the Commis- 
sioners as conflicting ones, so far as it concerned their location, and 
the Commissioners had ordered their survey and location in a particu- 
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lar manner. The defendant, Scott, in his original answer, had relied’ 


upon that location under the order of survey, and the plaintiff still 
urges,thatit is conclusive. The present defendants now insist upon the 
new ‘location, under the late decision of the Commissionets. This 
part of the case, therefore, presents two questiovis, which have been 
discussed, to wit: 1. Whether the location first made under the 
order of survey, could-be annulled afid set aside, either by the 
Commissioners themselves, or by the Commissioners of the General 
Land Office? and 2. Whether the defendants are not precluded 
from setting up any Other location. after relying in their‘answers 
upon that which was made under the original order of sutvey, and 
deéision of the Commissioners ? a. a 
I. We will premise, that it appears clear to us, that the local 
of the two claims of Sc6tt and Hendry were ordered, in 1828, after 
hearing both parties, and in virtue of the act of Congress, which 
authorizes the Commissioners to decide upon cases of conflicting 
boundaries. That act of Congress constitutes the Register and Re- 
ceiver of Public Moneys a tribunal to decide between the parties, 
in relation to all such claims as conflict or interfere; and-it directs 
them to respect conditional lines, if any exist, and if not, to locate 
the claims in.such a manner as to give to each party his improve- 
~ ments. In the case of Boutrerv. Ventris, and that of J 2wport v. 
Cooper, we had oceasion to consider this question, and we con- 
cluded, in that lattér Case, that the Commissioners had no power to 
revoke aycertificate of confirmation once granted. 8 Mart., N.S., 
645.510 La., 160. If their powérs be judicial in relation to ‘con- 
_ fictions, it is difficult to conceive, how, upon general principles, 
“they can, long,after rights haye been acquired und@gtheir adjudi- 
* gations, revise them. . If they are without authority to revoke or 
annul a certificate of confirmation, how can they revetse their own 
decision touching the location of conflicting claims? No such 
power is expressly conferred by the act of Congress, nor does it 
appear that any right of appeal is given to the Commissioner of 
the General Land Office. He has a right to withhold a patent, 
whenever he is satisfied that a certificate of confirmation has been 
unfairly obtained, and, perhaps, to order a new survey in certain 
cases, whenever the survey, presented as the basis of a patent, is 
shown to vary from boundaries called for in the original title. 
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But.it does not appear that the Commissioner, in this case, assumed 
to set aside the orders of survey first given. He referred the whole =. 
matter té the Register and Receiver; and the latest communication 
from that officer, of the 17th February, 1840, shows,*that patents 
are withheld from both claimants, until the matter shall have been ‘ 
finally settled, and that the last decision of the Board has not been 
approved. ° 

It is, however, contended, that the original decision of the Re- 
Pisterand:Receiver was a nullity, and that the postscript was added 
afterwards, erparte. Even admitting, that the postscript, explana- 
tory of, the’'views of the Board, that the land should be equally di- 
vided}regard being had to the improvements made by the patties 
‘respectively, ought to be rejected, as not making a part of the deci- e ©! 
sion, it is yet to be shown that.the decisiofi itself is void, or even 8 
voidable. The order of survey lays down specific boundaries, fy 
courses, and distances, and it is not shown that the improvements, 
as they existed at that time, were disregarded. The survey made 
under those orders, and approved by the Surveyor General, is i 
conclusive, in our opinion, unless it be shown that it deviated 
from the order, which is not pretended. The land of the plain- . 
tiff was surveyed, and located by competent authority, in con- : 
formity to the order of survey, and was duly approved by the Sur- > an 
veyor General in 1832. That survey does not appear to have been 
set aside by the Commissioner of the General Land Office, and it 
is not pretended that it varies from the order and decision of the 





Board of Commissioners, although no patent has. yet been Yssued, on* Ht 
in consequence of the caveat of the defendants. : . 
Il. But even'if these views should, be erroneous,,and supposing * ? , R 
‘ the matter still ‘subject to the discretion of the Commissioners of : 


the General Land Office, so far as the government is concerned, the” ~ 
other question presents itself, to wit, whether the present defen-" 
‘ dants are not concluded by the answer first filed? We have seen 
that the original defendant relied expressly upon his location, under 
the order of survey of the Ist of April, 1828, and even denied the 
authority of the Commissioners, to alter or change thelocation, by 
any subsequent act, and that he prayed for judgment for his land, 
as located according to that order of survey. 

It is hardly necessary to say, that the judicial avowal or admis- a 
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sion of the ancestor is as binding on his heir, as it is upon himself. 
It is equally clear, that an.admission, made in the course of a judi- 
, cannot be retracted to the prejudice of .the adverse 
party.«" Thé%riginal defendant set up title under his certificate of 
confirmation, and the “location of it in conformity to the order 
of survey, and his heirs cannot now be permitted to gainsay his 


"-averments, and ayail themselves of proceedings wholly inconsistent 


therewith. ” 

We proceed to notice, the bills of exceptions, taken byahe defen- 
dants and appellants, during the progress of the trial, 

he first was taken t6 the. admission of a copy of a ‘fiat of sur- 

vey, certified by the Register of the Land Office to be a correct 
transcript of the original ‘Burvey i in his office. It was objected to 
on the ground, that it ought torhave been certified by the Surveyor 
General, and.not by the Register of the Land Office; and, that it 
did not correspond with the description of the land given in the pe- 
tition, and was not in conformity with the order of survey. The 
court, in our opinion, did not err. The copy was properly certified 
by the officer who had certified, and had, we presume, the custody 
of the original: survey. The effect of the survey, and whether it 
proved a location according to the ‘order of the: Commissioners, 
were proper enquiries for the jury; and not tobe decided by the 
court, in that stage of the:proceedings. 

» The exception to the admission of the copy of the Commissioners’ 
certificate in favor of Hendry, was,’ in our‘opinion, well taken, the 


copy being” certified, not by the Register of the Land Office, 


buteby the*Surveyor General. The record, however, furnishes 
abundant evidence of the existence of sucha ‘he pdf defendants 
ly of this*informal copy. It is admitted in the presént defendants’ 

correspondence with the departments.and in the evidetice emanating 
from the land office at St. Helena. The admission, therefore, of. 


‘the copy; did not influence the decision of the case. 


The other questions of practice, appear to have been comely 
decided; and the charge to the jury, which was objected to, appears 
to us not to have misled them upon the’ matters submitted for their 
decision. 

It appears to us, on the merits, as it did to the jury, and the 
court below, that the plaintiff has shown the best legal title to the 
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land described in his petition; and that the location of it, confor- 
mably to the first order of survey, is conclusive between the parties. 
Judgment affirmed. 


~ 


—e 
; +. ad 
“see” James Cattaway v. BensaMiX Wenster. 


¥* 
¢ 


“disregarded. 


Appeat from the Commercial Court of New Orleans, Waits, J. 

This case was submitted, without argument, on the points filed 
by Sterrett, for the plaintiff, and Durell, for the appellant. 

Martin, J. . The plaintiff claims certain arrears of rent from the 
defendant, his lessee, and the cancelling of the lease. The defen- 
dant pleaded the general issue,and, in a supplemental answer, alleged 
that the premises were in a dilapidated state; that it became neces- 
sary to repair them ; and that the plaintiff, as well as the persons 
from whom he holds; refused to be at any expense therefor ; where- 
upon, he effected there pairs at his own expense, and he claims their 
value in reconvention. The plaintiff recovered three hundred and 
seven dollars, and the lease was cancelled. The defendant appealed. 
His counsel has contended, that the judgment ought to be reversed: 
1. Because it is not one of non-suit with regard to the Claimin re- 
conventiofiy.but has the force of res judicata @8 to said claim. 
2. Because no notice was given to the defendant-of the day of trial 
of the suit.* 3. Because no. notice was given to the defendant of 
the day of trial of the suit, after the filing of his.supplemental 
answer. The record shows, that the trial fook place in the absente 
of the defendant, and that his counsel made an unsuccessful effort 
to obtain a new trial on that score, and on the grounds urged in his 
‘favor in this court. It does not appear from any part of the record, 








* This was before the act of 10th February, 1841, see. 16, altering the mode of 
fixing cases in the District, Parish, and Commercial Courts in New Orleans. 
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A supplemental answer, filed without leave of the court, or of the plaintiff, will be 
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except the noticed! to the defendani’s counsel,*that* the cadse was 
fixed for triak That notice, which was served on the 12th, stated 
that the case was fixed for*trial on the 18th of February, 1840. 
The supplemental answeF Was; filed on the-W%th; ony it does not 
appear, that leave was obtained therefor. 
“It does. not appear to tis, that the new trial was improperly re- 
fused, . On the merits, the lease is an authentic one, and no pay- 
ment’ of rent is ‘proved. The reconvention was properly disre- 
, parded, as it wasclaimed in a supplemental answer, filedswithout 
» Reave of the court, orf the plaintiff. 


James H, Caupwe tr v. 


2. 


Judgment. affirmed: 


» 


E. B. Coeswett and others. 


—— 
fs a 


The verdiet-of a jury on a question of fact, will not. be disturbed unless clearly wrong. 


Arpra. from. the. Digtrict Court.of Ke: ‘First Distact, Bricha- 


nan, J. 3S % - 
Sterrett, and R. MepCarter, tithe appellant.” gs ot. 
Laruét, and J.C. Clark, forthe defendants. "= ae 
‘Morpryy.J.. The.petitioner claims*$10,000 damages, “injury 
su ined. "him in, consequence of the bad and u manlike. 


er, iniwhich, as he alleges, the defendants executeain cdhtract, 
43 whieh they undertook to put a roof of zinc onthe St. Charles 


street, Theatre-in July, 1835. 
made such a Geiitract, but‘ aver that they h 


The oy haem that they 


ave their ob- 


ligations under it, and finished thé ‘roof in a good and ‘workmanlike 
manner; that the plaintiff has failed to comply with his part of the 
contract, by, refusing $o pay. the stipulated price, and has thereby 
caused them damages to the amount of $500. They aver that if 
the zinc roof put on by them has proved defective, and leaked 
since its completion, the fault is not to be attributed to the 
materials employed or to the workmanship, but to causes fof Which 


the plaintiff alone is accountable, to wit, the unfitness of the build=! 


ing for the reception of a roof at the time that the plaintiff required. 
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it to be. ee the whole edifice having beentl Tuneup in a great 
hurry, the walls not having had time to settle. down, the windows, 
doors, and‘the both gable “ends of the hotise being then open, and 
not closed-up fot months after the zine was laid, so as ‘to allow free 
ingress to the wind and rain; they also allege that the sheathing 
of the roof was defective, being of uneven thickhess and of bad 
materials. The answer further avers, that the»defendants made 


objections to the unfitness of the building,*and protested “against 
proceedifig to cover it in its unfinished state; but that the plaintiff» 


insisted upon ‘the immediate commencement and completion of 
the work, declaring that the theatre ‘Tust be ready for exhibitions 
by a certain time, on account of wagers to a large amount having 
been made that it should be openson”a given day, and stating that 
he would himself take the responsibility, and bear the loss, should 
any damage result. The answer sets forth, that soon after its 
completion, the zinc roof of the theatre was strained and damaged 
by the settling and spreading of the walls, and by"the rushing of 
the wind through all the openings; and that to repair such damage, 
the defendants expended.in labor and materials $1,500, for which 
the: plaintiff'is liable*to them; that if any leaking» has occurred 
since these repairs were made, it‘has arisen from the same causes, 


_as well-as from the trampling onthe roof by persons employed in 
finishing the theatre. . The answer concludes with a reconven- 


tional demand against the plaintiff for the sum of $6,397, the price 
of the , construction of the work according ‘to *the= ¢ontract, the 


subsequent” Tepairs, and the damages. “There was "a verdict and” 


judgment below for the defendants, for the sum of $2,500." The 
plaintiff has. appealed. 

After commenting ‘on the testimony in this casefille counsel for 
the appellant has thought proper to remind us, that, notwithstand- 
ing our respect in general for-the verdicts of juries on matters of 
fact, we sometimes correct their errors'when’ they are glaring and 
manifest. This we hold it our duty to do, but in the present in- 
stance, it is by no means obvious that the verdict complained of is 
erroneous. A number of witnesses belonging to the trade of 
house-building, were examined in court, and under commissions. 


Their testimony is contradictory. After a careful and minute ex- 
t . “ 
amination of the record before us, we are unable to see that the 
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‘ oy evidence prepouiderates so strongly in, favor of the plaintiff, “as.to 
~ * “make it imperative ongus to “set aside the, verdict obtained by the 
att <a in a hse coming so p_— withiat the province of a 


jury, ® 
; Judgment affirmed. 


Wait Wetuis Witson v. Cuartes A. Bannen. 
el “eee. « James P. Swain v. THE Same. 


Attachment by plaintiff of goods belonging to defendant, in the hands of third 
persons, who weré. made garnishees. ‘The latter delivered up the goods, except 
a part retained to secure an amount due to them, as agents of a ship, for freight 

d of the whole loti“A rule having been obtained by the plaintiffs on the ,gar- 

yo nishees, to shoW cause why they should not deliver up the goods» retained, the 
ae latter suffercd it to be made absolute, without objection, and on execution, sur- 

—. rendered the balance of the’ goods to the ‘sheriff.On @Subsequent*rule. by the 

SNR 2 owners of-the ship, against the plaintiffs, defendant, and sheriff, to show cause 

+s why the freight of the whole lot.of goods, should not be paid by preference out 
of the baldnee last: surrendered by the garpishces, Held: ‘that the, defendant, though 
without interest in_the quéstion@ ége, as between the plaintiffs and the 

- see owners of the ship,is interes dafeting the®claim of the latter,, and may 

maa plead pre: iption against it; escription ould run so long asany of the 

Mi Se » ‘property: ined in the “hands of Sid of the ship owner: a pledge for - 

“4 — Sas thé. paymentjof the freight, such pledge being a standing ackne nent Of thé 

am PY Biedebt; a an Hime running only from the delivery of the goods to the 

* , é sheriff, from whi¢h.time the owners of the ship had fifteem days: to assert their 

-- privilege for the freight, and ore year to urge their claimiagainst the debtor. 
Prescription is infgrrupted, wherever the debtor, orsspossened ; seenernrsecs, the 
debt, or adverse right, against which ifwasrunning. “ ¢* -& 

. A ship owner may retain all the gods shipped, untill the ‘whole e freight bill is paid 

‘. Every part of the goods is liable for the whole debt. Where a part only of the». 

goods shipped have been ‘Tetained as security, it will be liable ‘for the whole 
freight. 











#5 AprgaL from the District Court of the First.District, Bucha- 
nan, J. ch f 

es J. C. Clark, for the plaintiffs. No écunsel appeared for ihe 

; defendant and appellant. 

’ ' Wray, for the appellees. 
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+ 
' Morpuy, J. ‘A lot of goods, whieh arrived in Vthis city in the 


ship Ocmulgee, in the autumn of 1838, was attached it these suits. 
Bein and Cohen, agents of the New Orleans and Louisiana line of «3 
ships, to which the Ocmulgee belonged, were made garhishees. 
The goods‘levied on were sold, with the exception of one.humdred 
» and five kegs of nails, which were retained by the garnishees, to 
secure the payment.of the freight due on the lot of goods. “Long 
subsequently, the plaintiffs ruled the garnishees into court, to show -, 
cause why they should not deliver up the one-hundred and five kegs * 
of nails, which they had refused to do, or, in default thereof, pay the 
full amount of their respective judgments, Instead of appearing ahd 
. showing their lien on the property, the garnishees suffered the'riile 
to be made absolute againstthem. On the execution issued” against 
s “them, they delivered to.the.sheriff the one hundred and five kegs of 
nails, on the 15th of January, 1840. On the 29th of the same 
month, Thomas J. Leavitt, and others, owners ofthe ship Ocmul- 
gee, took a rule on the plaintiffs, the defendant, and-the sheriff, to 
show causé-why they should not be paid by preference and privi- 
lege, the freight oh the»goods originally attached, amounting to 
$328 61, out of the proceeds of the one hundred and five kegs of 
nails delivered up by their agents, Bein and Cohen, in | cahformity 
with the order of the court, this!rule, there was a judgment 
below in favor of the ‘owners of-the = % from which the pHtinuils 
and defendant in these suits have appealed. a 
* On: the trial, of the rule, the attorney appdihted to 3 ent the 
absent | defendant, Bannen, filed a written answer, ple ‘the prew® 
scription of <@ne year against the claim of the-#higd opponents. 
This was s objec | to-by the latter, on the ground*that the defendant 
had no interest i »property in*dispute, and could not make-stich 
aplea. The defendant was, perhaps; Without interest in the ques- 
tion of privilege to be debated between the other parties to the rule, 
‘bat surely it capnot seriously be contended, -that he was not inte- 
rested so far as the .establishment of the debt was concerned. If 
** he succeeded indefeating the claim, it would be so much more 
y ~ *% paidto the plaintiff.in" discharge ‘of their judgments against him. 
: The plea was, therefore, properly admitted, but we can see no dif- 
ficulty in disposing of*it. Prescription is interrupted, and ceases to 
© stun, whenever the debtor, or the possessor acknowledges the debt, 
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or the adverse right, againd Which it- was running. » Civ. Code, 
art. 3486. "This acknowledgment may be express or implied. In 
this casey it is*of the latter character. As long*as the one’ hundred 
and five kegs of nails remained in the hands ‘of the owners of the 
ship, *or,their agefits, as a pledge for the payment of their freight, 
no prescription could run, because the ‘pledge was a standing 
ackndwledement of indebtedness on the part of the defendant, 
Bannen.. It began to run only from the delivery of the goodsto , 
the sheriff, and from that time, the owners of the ship had fifteen . 
days to assert their privilege on the property, and one year to urge 
their claim against their debtor. Civ. Code, arts. 3213, 3499. 
2 Troplong on Prescription, Nos. 534, 618, and 628. 

Itehas next been urged, that, at all events, the privilege claimed 
should be* allowed only for the freight dag on the one hundred 
and five kegs of nails, retained bythe, gatnishces,, or agents 
be of the owners.of the ship. To this we cannot listen« The lat- 
——_ = ter had the right of retaining all the goods to answer for the - 

' ' freight bill, and each and every part ofssuch»goods was liable for 
eae the whole debt. They were, not bound to surrender any part of 
a, >? them “until their bill was paid, or satisfactory security ‘g given. 
| ied Instead: ‘of doing this, they rBtained onlv such a poribay of the 

goods, aS. they ‘suppostatMbe su sufficient to secure their debt, It ‘ 
must, therefore, be liablesfér the wane freight. Civ. Code, arts. 4 
: 3130, 313], and 3133, 
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Judgment affirmed. 
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Succession oF Cuarites POLLET. 


An applicant forthe curatorship of a succession, is not bound { state in his pe- 

‘tition "to the Court of Probates, the grounds on which he claims the appointment, 
as the first applicant is entitled to the curatorship, unless legally opposed: In 
‘case of opposition, he may’ show, in a supplemental petition, the grounds of his \ 
claim. =. 


BL 


Apreat from the Court of Probates of New Orleans, Bermu- 
dez, J. 

Biron, for the appellant. No counse: appeared for the appellee. 

Martin, J. Joseph Perillat applied for the curatorship of the 
estate of Pollet, stating that he was a creditor, and that the value of ? 
the estate did not exceed five hundreddollars ; and he.founded his, a. © 
application on the act™entitled ‘an “act supplementary to the art. 
1178 of the:Civil Code.’y He was appointed accordingly ; but dis- 
covering that he had-been under an error as to the value of the 
‘ estate, he made a second application, in which he did not claim the 

curatorship.as a creditor.y Publications having been ordered, Ca- ‘we 
. mille Rizzo filed an opposition to hisyappointment, on the ground 

that he, Rizzo, was.a creditor, and oyght'to. be preferred to Perillat, 

who wagnot. On this, Perillat filed", ee mental petition, aver- 
ae ring-himself to be a creditor, and his 0} on to Rizzo’s.appoint- 
ment,-averring that the latter was not ie Perillat ‘was ap- 
pointed, and Rizzo’ appealed. . : 

Rizzo’s counsel has contended, that the appellee, not having 
claimed the curatorship in his first petition as a creditor, could’ not 
alter his clain’, and urge it in that capacity in the second petition. 
The law’does not: require the applicant for a curdtorship to state _ 
the grounds; on'which he claims, it; for the first applicant is en- 
titled to it, unless a legal opposition be made. On the opposition 
of the appellant, the appellee had an undoubted right to show, that 
the former had no better right than himself, to wit, that both were 
“«? creditors. The testimony shows, that the applicant and opponent 
“| ._ are both creditors of the deceased, and of the estate, for very trifling 
sums. 

The judge, in our opinion, correctly granted it to the former. 

e |* 7 ; Judgment affirmed. 
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Fevix Maxan v. His Crepirors. 
4% 

The syndic of the creditors of an insolvent is entitled to a commission on the* 
proceeds of the sale of the mortgaged property, though.purchased by the mort- 
gagee, who retains the price in discharge of the mortgage debt. 

The syndic of the creditors of an insolvent is entitled to the same commission, 
where the cession of property was made by a creditor in*actual custody, as in 

* eases of voluntary surrender under the act of 1817. 


Appgeat from the Commercial Court of New Orleans, Watts, J. 

C. M. Randall, for the appellant. 

Castera, for the syndic. 

Martin, J. Edward Hall Barton, a creditor of the insolvent, is 
appellant from a judgment overruling his opposition to a charge 
in the tableau of distribution of three hundred and fifty nine dollars, 
and thirty two cents, for commission to the syndic,Gabriel Wartelle. 
The sole question, which this case presents, is, whether a syndic is 
entitled to his commission on the proceeds of the sale of mortgaged 
property, when it is purchased by the mortgagee, and he retains 
the : price, which finally remains in his hands; in discharge of the 
mortgaged debt? The first judge has solved this question in the 
affirmative, and it does mot appear to us, that he erred. .. There 
could be no doubt of his right to the commission, if the premises 
had been adjudged to any other person than the mortgagee. The 
adjudication to the latter authorized him to retain the price, and the 
homologation of the tableau of distribution showed that he was not 
bound to restore the price, nor any part thereof. The appellant’s 
availing himself of the right, which the law gave him, to retain the 
price, ought not to place the appellee in duriori casu. “It is true, 
that it relieved the latter of the trouble of receiving the price, and 
of repaying it; but it also relieved the appellant from the numera- 
tion of the money twice, and it afforded him the use of it between 
the sale and the homologation of the tableau. The appellee’s 
trouble and responsibility, if they were at all diminished, were so 
for the exclusive benefit of the appellant. , 

The insolvent was in custody ; and this circumstance is presented 
to us as oney which ought to debar the syndic from his claim to the 
commission, because, although the law expressly allows a commis- 
sion to the syndic in ordinary insolvencies, it is entirely silent on 
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that head as to cases in which the insolvent is incarceratéd. This 
argument, in our opinion, borders very much on absurdity. The 
laborer is worthy of his hire. The reason is the same in one kind 
of insolvency-as in the other, and the law ought not to differ. Ubi 
eadem est ratio, eadem est lex. 


Judgment affirmed, 


Freperick Frey and another v. Mauricio HEBENSTREIT 
and another. 


Bail not fixed with the debt before the passage of the act of the 28th of March, 1840, 
‘to abolish imprisonment for debt,’ were discharged by that act. 

The act of the 28th of March, 1840, having abolished the capias ad satisfaciendum, 
no such writ could be executed, though in the hands of the sheriff at the time 
of the passage of the act. 

A sheriff cannot be made liable for failing to return a capias ad satisfaciendum, 
where the writ was abolished before the return day. 

The 19th section of the act of 10th February, 7841, cannot revive the responsibility 
of bail previously discharged by the act of the 28th of March, 1840. 

The execution of an obligation may be suspended, but the obligation itself cannot. 
Where the obligation has once ceased to exist, it can only be revived in the 
manner it was created. 

The condition of a bail bond, that the defendant shall not depart from the state | 
without the leave of the court, is modified by the provision of art. 230 of the Code 
of Practice, that ‘one who has become surety that another shall not departefgom 
the state, or leave the jurisdiction of the court by which the order of surety | was 
granted, may be discharged from all responsibility by surrendering to the sheriff 
the person of the debtor.’ 

Bail will be discharged, where the surrender of the debtor becomes impossible by 
the act of God, asin case of the death of the debtor; or is rendered vain and 
useless by the act of the law, asin case of the abolishment of imprisonment for 
debt. 


Appeat from the Commercial Court of New Orleans, Watts, J. 

C. M. Conrad, for himself, and the other appellant. The bail 

bond is, in its terms, a positive obligation to pay a sum of money, 

on a certain condition, which condition, it is admitted, has occurred. 
VOL. I. 71 
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But according to the principle laid down in Jayne et al. v. Cox, 8 
Mart. N. S., 168, the surety, even after the occurrence of the con- 
dition, may discharge himself by surrendering the debtor. The 
obligation is, therefore, one with a resolutory condition, Civ. Code, 
art. 2040; or, viewing it in the light most favorable to the surety, 
is an alternative obligation. Ib., art.2061. Pothier, Traité des 
Obl., No. 250. Viewed in either light, if the condition by which 
the obligation of the surety was to be discharged has not occurred, 
he remains bound; or, if prevented from fulfilling one obligation, 
though without his fault, he still remains bound to fulfil the other. 
Civ. Code, art. 2066. Pothier, Traité des Obl., 251. 

It is contended, that the surety was discharged by the law of 
1840, because it put him in duriori casu. To this | answer: 

Ist. That supposing such to be the fact, a law making his condi- 
tion worse, ought not to be construed to make it better; a law 
depriving him of one out of two modes of discharging a debt, 
ought not to be construed to extinguish the debt altogether. 

2d. That the law of 1840 did in no manner interfere with the 
surety. The writ of capias ad satisfaciendum was of no use to 
him. It could only be issued after judgment, and on behalf of the 
creditor. 

Arts. 230, 231, and 233 of the Code of Practice enumerate the 
only remedies afforded to him, and the abolition of the writ of 
capias ad satisfaciendum does not repeal, nor in any manner affect 
those articles. As the act of 1840 does not abolish imprisonment 
for debt generally, but only a particular writ, it is by no means 
clear, that a party surrendered by his bail, under the arts. 230 and 
233, would be entitled to a discharge under that law. Some con- 
fusion has arisen in regard to this matter, by the application of 
common law decisions, to the cases of sureties on the bonds given 
by defendants arrested~under the provisions of the Code of Prac- 
tice of this state. That there is some analogy between the two 
remedies, is admitted; but that they are precisely similar, is denied. 
At common law the defendant may be held to bail in any case, 
without an affidavit that he is about to leave the kingdom. 3 Black- 
stone, 287. Comyn’s Dig.,. verbo Bail, 9, 2. The condition of 
the bond is for the defendant’s appearance at the return of the writ, 
not that he shall not Jeave the kingdom without leave of the 
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court; and, as a consequence of this condition, if prevented from 
fulfilling the principal obligation by uncontrollable events, such as 
death, &c., the bond is not forfeited. But here the obligation is that 
he shall not do a certain act, which act must, from its nature, be 
voluntary, and can be brought about by no uncontrollable event. 
The right of the debtor to surrender himself, or of his surety to 
surrender him, in discharge of the bond, is a privilege given to 
them; it is a mode of discharging their obligation; and if, by any 
circumstance, they are deprived of the power to do so, it is their 
own fault, inasmuch as all responsibility might have been avoided 
had the defendants not choson to leave the state without leave 
of the court. This court has repeatedly decided that the applica- 
tion of common law terms to writs, or process provided by our 
statutes, does not necessarily imply that the remedy itself, with all 
its incidents, was intended to be introduced. 7 Mart., N.S., 16. 
8 1b., 315. But here, the word has not been introduced. The 
words ‘ bail,’ or ‘bail bond,’ do not occur in our laws, as applicable 
to civil actions. In regard to criminal matters they are used, and very 
properly, as the condition of the bond in criminal cases, is precisely 
what it is in all cases at common law, to wit, for the appearance of 
the defendant; and if the defendant do not appear, the bond is for- 
feited, whether he have left the state or not. 

Whatever may have been the case prior to the law of 1841, there 
can be no doubt since the passage of that act. Whether this act 
be viewed as declaratory of the meaning of a previous law, or as a 
modification of that law, it is equally binding on this court. In 
other words it isa law, unless it be unconstitutional. In what 
respect is it unconstitutional? So far from impairing the obligation 
of contracts, it is intended to enforce them ; to restore a remedy, 
which, if taken away at all, had been taken away through inadver- 
tence. Is it unconstitutional, because it is retroactive? I have 
yet to learn that retroactive laws, which do not impair the obliga- 
tion of contracts, are unconstitutional. 

The Supreme Court of the United States has, in several in- 
stances, recognized the constitutionality of state laws which have 
gone much further than to apply remedies to past contracts, and 
have even declared contracts, that had become null and void, valid 
and binding. 2 Peters, 401. 9 1b., 88. 11 Ib., 420. There is 
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not one argument which goes to show that the law of 1841 is un- 
constitutional, or that it attacks vested rights, which does not apply 
with much greater force to the law of 1840. 

It has been said, by one of the counsel for the defendant, that 
the question is, whether a party who has been discharged from his 
contract can be again made responsible by legislation? This is not 
a proper statement of the question. The parties to the bond have 
not been discharged. The legislature have not said so. It was 
not in the power of the legislature, to abrogate or abolish a con- 
tract. All that the law of 1840 did, even according to the inter- 
pretation given to it by this court, was to repeal a remedy. If the 
legislature could abolish a remedy, could it not restore it? Sup- 
pose, that instead of abolishing the writ, the legislature had tem- 
porarily suspended it, as it has done, in effect, would it be contended, 
that such a temporary suspension of the remedy, absolutely re- 
leased the debtor? Suppose, that instead of abolishing a particular 
writ, the legislature had gone further, and temporarily suspended 
all judicial proceedings, as was done in 1814, will it be pretended ? 
that the effect of such a law would be to discharge debtors, or their 
sureties. But in point of fact, it cannot be said that, in the present 
case, there has been even a temporary suspension of the rights of 
the creditor. While the law of 1840 was in full force, the plain- 
tiff was not in want of the writ of capias ad satisfaciendum, and 
before the proceedings had gone so far as to enable him to resort to 
that writ, the law of 1841 had been passed; so that, as to him, the 
law of 1840 was always a dead letter. 

The decisions heretofore rendered by this court, are not opposed 
to these views. The court has never pretended that the contract 
was ‘abrogated and abolished.’ It has proceeded on the ground 
that the surrender was an useless formality ; but this may be doubt- 
ed, for imprisonment for debt generally, was not abolished by 
the law of 1840, but only the writ of capias ad satisfaciendum. 
If the debtor were brought within reach of the process of our 
courts, or if he had never left it, he might be arrested, and detain- 
ed in prison for three months. At all events, the surrender is no 
longer useless since the act of 1841; and, consequently, the deci- 
sion is inapplicable. 

G. Strawbridge, and D. Seghers, for the bail. 
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Martin, J. Charles M. Conrad, and George Eustis, assignees 
of the judgment recovered by the plaintiffs in this case, are appel- 
lants from the discharge of a rule which they had taken on M. S. 
Cucullu, bail of Francisco Lojero, one of the defendants, to show 
cause why judgment should not be rendered against him. Impri- 
sonment for debt having been abolished by the legislature of the 
state, by the act of the 28th of March, 1840, p. 131, it has been 
frequently held by this court, that all bail not fixed with the debt at 
that period, were discharged. Inthe case of Cooper v. Hodge et al., 
17 La., 476, we held that the bail was released although a capias 
was in the hands of the sheriff at the time of the passage of the 
law, upon the return of which non est inventus, the creditors 
sought to make the bail liable on the bond. In Borgsted § Co., v. 
Nolan et al., Ib., 593, we heli that the bail could not be made lia- 
ble, where no capias ad satisfaciendum had been issued before the 
passage of the law, as none could be issued afterwards; and as it 
was only upon the return of such a writ, that proceedings could be 
had against the bail. In The Atchafalaya Bank v. Hozey, \b., 
509, we decided that the sheriff could not be made liable for failing 
to return a capias ad satisfaciendum, if the writ was abolished be- 
fore the return day. The appellants, however, have contended, that 
they are entitled to relief, under the act of the 10th of February, 
1841, sec. 19, which provides, that ‘for the purpose of fixing the 
security on bail bonds, the writ of capias ad satisfaciendum shall 
remain in force.’ As the appellee was discharged by the former 
act, it cannot be seriously asked of us to say that the latter act re- 
stores his responsibility. The execution of an obligation may be 
suspended, but the obligation itself cannot. If it cease to exist, it 
cannot be revived, except in the manner in which it was created. 
The judge a quo has held, that ‘the attempt to cloak the intention 
to restore the liability of the bail, by giving to the section of the 
act of 1841 the form of an interpretation, construction, or declara- 
tion of the meaning of the law, cannot avail ; it would be a violation 
of the first principles of justice. The act of 1840 may justly be 
characterized as a freak of legislation, but as it is within their con- 
stitutional power, however contrary it may be to a just spirit of 
legislation or jurisprudence, it must be submitted to.’ 

To the correctness of the legal principles asserted by the judge 
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a@ quo, we give our assent; but we do not concur in the reflection 
cast upon the legislature, for passing the act abolishing imprisonment -f- 
for debt, in 1840. 

The appellants have, moreover, contended, that they are entitled 
to judgment on the bond, on an assignment of a breach of one of 
its conditions, to wit, the debtor’s departure from the state with- 
out the leave of the court. This is modified by an article of the 
Code of Practice, which provides, that ‘one who has become 
surety that another shall not depart from the state, or leave the juris- 
diction of the court by which the order of surety was granted, may 
be discharged from ail responsibility, by surrendering to the sheriff 
the person of the debtor.’ Art. 230. In the case of Wakefield v. 
Mc Kinnell, 9 La., 449, we held that the bail is discharged, when 
the surrender becomes impossible by the act of God, as by the 
death of the debtor. We must now hold as a corollary, that he is 
discharged when the surrender becomes vain and useless by the 
act of the law, as where, by an act of the legislature, the imprison- 
ment for debt is prohibited. Lex neminem cogit ad vana seu im- * 
possibilia. In the latter case, the bail is no longer bound to sur- 
render the debtor, because the surrender would be vain, as the 
debtor could not be retained in custody. In the former, we held, 
that the bail was no longer bound to surrender, because the sur- 
render had become impossible. 





Judgment affirmed. 
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Rosert C. ArmisTEAD and another v. James Watton SprInc. 
Matruew Jarvis and another v. Ropert C. ARMISTEAD 
and others. 


An entry in the books of a partnership, made at the time of the transaction, will be 
conclusive between the parties, unless shown to be erroneous. The. partners were 
the mutual agents of each other, and such an entry must be regarded as an account 
rendered of the transaction. 

Defendant sold to one of the plaintiffs his interest in a partnership, the latter taking his 
place in the house, and assuming the partnership debts, but not the private debts of 
either of the partners. In an action by the new house, against the retiring partner, 
for the amount of his private account with the old firm: Held, that the new partner 
taking the place of his vendor, can have no greater rights than the latter; that each 
of the original partners having a private account with the firm, the one necessarily 
extinguished the other pro tanto, and that the difference between the two, forms a 
balance due from one partner to the other, to be adjusted on the final settlement of 
the concern ; and that, by the effect of the sale, the private account of the retiring 
partner, became that of his successor. 

A claim which a party has failed to establish in a direct action, cannot be set up by 
way of exception in another, 


ArmisTEAD and Otto have appealed, in the first of these cases, 
from a judgment of the Commercial Court, Watts, J., and in the- 
second, from a judgment of the City Court of New Orleans, Tho- 
mas J. Cooley, J. 

G. Strawbridge, for the appellants. 

Benjamin, contra. 

Buuttarp, J. These two cases have been argued together, as the 
causes of action arise out of the same transaction. The facts are these. 
R. C. Armistead and J. W. Spring were partners in trade, and about 
the Ist of January, 1840, Spring sold to Jacob A. Otto, his share in 
the concern, and. Otto became a partner of a new concern, under 
the firm of Armistead and Otto, successors of Armistead and Spring. 
In consideration of this transfer, Armistead and Otto gave sundry 
notes to Spring, and, among others, the one on which Jarvis and 
Andrews, as endorsers, sued in one of the cases now before the 
court; and Otto, thus becoming a partner in the place of Spring, 
bound himself to pay and satisfy all the outstanding debts and 
liabilities for which Spring was bound as a member of the firm, it 
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being expressly stipulated, that the parties were only bound to pay 
the partnership debts of Armistead and Spring, and not the private 
debts of either of the partners. The other suit is brought by 
Armistead and Otto, against Spring, the plaintiffs alleging that 
Spring was himself indebted to the partnership in the sum of 
$1050 35, the balance of his private account with the firm; 
and that in the month of May, 1839, he had received from 
Durand, of Mobile, $2,500 belonging to the firm, for which 
he had not accounted. They allege other dealings, and an in- 
debtedness on the part of Spring, to the amount of $4,579 12. 

The Commercial Court gave judgment in favor of Armistead 
and Otto, for a small amount paid for Spring since his assignment 
to Otto, and they have appealed. 

In the other case, in the City Court, on one of the notes, 
Armistead and Otto set up in defence and reconvention the same 
matters which formed the basis of their direct action in the other 
case, to wit, the indebtedness of Spring on his private account; and 
this plea having been overruled, and judgment rendered in favor of 
the plaintiffs, the defendants, Armistead and Otto, have appealed. 

The principal matter of contention in the first case, is an item 
of $2,500, for a lot of merchandize sent to Mobile, the proceeds of 
which, it is alleged, were received by Spring, previously to his 
transfer to Otto, but of which he has never rendered any satis- 
factory account; and for that amount, it is contended he is indebted 
to the plaintiffs. To this, it is replied, that if that amount was 
taken out, it was afterwards returned, as appears from an entry in 
the books, which balance, so far as that transaction is concerned; 
that although neither party can explain, at this time, what dis- 
position was made of the sum, it appears from the books, that 
it was employed for the benefit of the concern, and that the entry 
in the books is evidence between the parties. We are of opinion 
that the entry in the books, made at the time, is prima facie 
evidence in favor of the partner, who personally transacted the 
matter; and that unless error be shown, he cannot be charged with 
the amount as a private debt due to the firm. The presumption is 
clearly in his favor, and more especially as both parties had 


equally access to the books, and they appear to have been after- 


wards balanced: The parties, at the time, were the mutual agents 
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of each other, and the entry made in the books must be regarded 
in the light of an account renderd of the transaction; and al- 
though, at this time, neither party can recollect whether the pro- 
ceeds of the Mobile adventure were reinvested in other goods, or 
converted into money and blended with other sums belonging to 
the firm, or employed in the payment of debts, it is not just to 
infer, that the entry in the books was false, without any further 
evidence, and that the money was converted to the separate use of 
the defendant. 

Another sum claimed in this suit, is the private account of Spring 
with Armistead and Spring, while he was a partner. It is not 
easy to conceive how the plaintiffs can recover this item. Otto, 
the assignee, according to the contract, takes the place of Spring 
in the concern. As assignée, he can have no greater right than 
his assignor. His pretensions pass cum onere. The assignee 
takes his place relatively to his partner. What was that position? 
Each had a private account with his firm. The difference between 
the two accounts, would be a balance due by one partner to the 
other, to be adjusted on the final settlement of the concern. If the 
retiring partner can be sued for the amount of his private account, 
why is not the other partner liable for his? Or, in other words, 
why may not Spring plead in compensation, the debt due by 
Armistead to the concern at the time of his transfer? One account 
necessarily extinguishes the other pro tanto. By the effect of the 
assignment, the private account of Spring became that of Otto, to 
whom Armistead, at the same time, became indebted for his private 
account with the firm. 

The same reasoning which applies to the item of $2,500, is 
equally applicable to that of the expenses of a journey to New 
York, which were originally charged to the firm as expenses; and 
nothing shows that it was erroneously charged, or that the ex- 
penses were to have been borne exclusively by Spring. 

In the case of Jarvis and Andrews v. Armistead and others, it 
appears by a bill of exceptions, that the defendants offerred 
evidence to prove their claim set up in the answer, which it will be 
recollected, was the same that was sued for in the case of Ar- 
mistead and Otto v. Spring, then pending. The evidence was 
refused, on the ground: Ist, that the claims were unliquidated and 

VOL. I. 72 
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could not be pleaded in compensation; 2d, that it was in con- 
troversy in another suit, wherein a judgment had been rendered 
adversely; and 3d, that the court was without jurisdiction. 

The court, in our opinion, did not err in refusing to receive 
evidence on the second ground above stated. The defendants 
having failed in a direct action to establish the claim set up by 
them in this by way of exception, could not turn round and avail 
themselves of the same matter. The exception of litis pendencia 
was well sustained. 


Judgments affirmed. 


Tue City Bank or New Orteans v. James Dessan and others. 


Defendant stipulated, as part of the price of a lot of ground and eertain-bank stock, 
which wasto be delivered immediately, to pay a note due by his vendor to, the 
plaintiff; the stock was not transferred, nor the contract cancelled. In an action by 
the plaintiffs on the note, held, that the judgment in favor of defendant should be 
one of non-suit, as the stock may still be delivered. 


Appegat from the Commercial Court of New Orleans, Watts, J. 

Micou, for the appellants. There was no privity between the 
plaintiffs and Toledano. There was a partial failure of considera- 
tion. Toledano does not ask a rescission of the sale; and he 
cannot keep the property, and refuse to pay the price. Should the 
defence of the appellee be sustained, the judgment should, at most, 
be one of non-suit. 

Pepin, for the defendant, Toledano. 1. The promise of Tole- 
dano was conditional, and the consideration having failed, he is not 
bound. Civ. Code, arts. 1887, 1890, 1891. Pothier, Des Obliga- 
tions, No. 42. 2. No rescission of the sale could be asked for in 
this suit ; it must be demanded in a direct action against Desban, 
the vendor. 3. The judgment below was correct. Chedoteau’s 
Heirs v. Dominguez, 7 Mart., 522. Applegate et al. v. Morgan 
et al., 5 Mart., N. S., 643. Pritchard v. Hamilton, 6 Ib., N.S8., 


457. 
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Buttarp, J.* The plaintiffs are appellants from a judgment in 
favor of Raphael Toledano, one of the defendants, absolving him 
from an obligation contracted by him, to pay a promissory note, ex- 
ecuted by Desban in favor of Villatte, and upon which the present 
suit is brought by the indorsees. His defence is, that the considera- 
tion of his promise to pay the note, has entirely failed. 

It appears, that Desban sold to Toledano a certain city lot, toge- 
ther with forty shares of the stock of the Union Bank, secured by 
mortgage on the lot, which stock he engaged to transfer im- 
mediately on the books of the bank ; that, as a part of the price, 
the purchaser promised to pay the note of his vendor, the same 
on which this suit is brought. It further appears, that the bank 
stock has never been transferred according to the contract, notwith- 
standing many vain efforts to obtain its transfer, and, indeed, that 
the stock has never been transferred to Desban, himself, who was 
not possessed of it at the time of the contract. 

It is clear, therefore, that the consideration of this- stipulation 
pour autrui has partially failed, but it does not appear that the 
contract has ever been cancelled. Its rescission is not demand- 
ed in this suit. It is true, as has been contended by the counsel, 
that there was, originally, no privity of contract between the ap- 
pellee and the bank. But the bank was acquainted with the con- 
sideration for the promise made by the appellee, Toledano. We 
think, however, that the judgmentshould have been one of non-suit, 
because the stock may hereafter be transferred, nothing having oc- 
curred to prevent it, so far as it appears from the record; and, in 
that event, Toledano may be still bound by his promise. 

The judgment of the Commercial Court is, therefore, affirmed 
with costs; reserving, however, to the plaintiffs, their right to re- 
cover hereafter of Toledano, on the completion of his contract rela- 
tive to the bank stock. 





1 *Morpuy J., being interested, did not sit on the trial of this case. 
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Joun GLENN v. Loxtey H. TuisttE. * 


Notice of protest to an endorser, living four and a half miles from the town where 
the note was payable, addressed to him through the post office of that town, which 
was the nearest to his residence, is insufficient by the laws of Mississippi; aliter, 
under the laws of this state. 

To render obligatory, a promise by an endorser to pay a note from which he has 
been exonerated in consequence of want of notice of non-payment by the maker, it 
must be shown that the promise was made by the former, with a full knowledge 
that he had been legally discharged. 


Appeat, by the plaintiff, from a judgment of non-suit by the 
Commercial Court of New Orleans, Watts, J. 

G. B. Duncan, for the appellant. 

L. Peirce, for the defendant. 

Butzarp, J. This is an action against the endorser of a pro- 
missory note. The defendant pleads the want of notice of demand 
and refusal to pay on the part of the drawer, and the failure of 
consideration between the original parties, under the peculiar juris- 
prudence of Mississippi. The evidence shows, that the notice was 
presented and protested for non-payment, at the proper time and 
place. The defendant lives four and a half miles from Natchez, 
where the note was payable; and on the morning after the protest, 
a notice was put into the post office at that place, addressed to him. 
It was proved, that the defendant was in the habit of receiving all 
his letters at that post office. Whether this was a sufficient notice 
to bind the endorser, according to the laws of Mississippi, is the 
principal question in the case. ’ 

We are furnished in the record with an opinion of the Supreme 
Court of the state of Mississippi, in the case of Patrick v. Beazely, 
which was strongly analogous to this. The endorser resided about 
one mile and a half from the town where the protest was made, and 
the notice was lodged in the post office, as in the case now under 
consideration. * The notice was held bad. The court cites nume- 
rous cases in support of their opinion, and, among others, that of 
Clay v. Oakley, 5 Martin N.S. 139, in which this court held that 
notice to an endorser, put into the post office at Alexandria, ad- 
dressed to him at the same place, he'residing there, was not good. 
This was previous to the statute of this state in relation to notice 
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of protest.* The doctrine established by the court of Mississippi, 
appears cofisonant to the commercial law, as recognized in several 
states; and if we regard that decision as evidence of what the law 
is in the state of Mississippi, we must conclude that the notice of 
protest was insufficient. But it is contended, that the defendant 
assured the agent of the plaintiff that there were no offsetts to the 
note, and promised that it should be paid. This new promise 
would bind the endorser, if it were shown that he made it with a 
knowledge that he was legally discharged, for want of due notice 
of non-payment by the maker. The record furnishes no such 
evidence ; and we conclude, with the court below, that the defen- 
dant is exonerated. 12 La. 467. 3 Kent, Com. 113. 

Judgment affirmed. 


Davin Arkin and others v. Joun FREELAND and others. 


Damages cannot be allowed, under art. 907 of the Code of Practice, for the delay 
consequent on an appeal, unless prayed for by the appellee. 


Appeat from the Commercial Court of New Orleans, Watts, J. 

This case was submitted without argument, on an agreement 
waiving the prayer for damages, by Peyton and J. W. Smith, for 
the plaintiffs, C. M. Jones, for Freeland, and Z. Peirce, for the 
other defendants. 

Morpny, J. The defendants are sued, in solido, for two 
instalments of ground rent, due to the petitioners, for certain lots 
forming the corner of Notre Dame and Magazine streets, in the 
city of New Orleans. ‘It is averred in the petition, and proved by 
the notarial deeds attached to it, that John Freeland purchased the 
lease of these lots, on the 22d of May, 1835, from the estate of M. 
De Acebo, and, as a part of the price thereof, assumed, in the 
place and stead of the deceased, to pay to the plaintiffs the ground 
rent due on them by the latter, at the rate of one thousand dollars 
a year, payable semi-annually; that on the 27th of April, 1836, 





*Act of 15th March, 1827. 
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William L. Hodge purchased from Freeland, the lease of the same 
property, and, for part of the price, agreed to assume the payment 
of this ground rent, as had been done, by Freeland, and that on the 
23d of July, 1838, at a sheriff’s sale, Andrew Hodge purchased 
the lease of the same property, subject to the ground rent, that he 
still holds it and has regularly paid the rent, except the two last 
instalments, amounting to one thousand dollars, W. L. and A. 
Hodge pleaded the general issué. Freeland admitted his in- 
debtedness, but alleged the assumption of his debt by his co-defen- 
dants, and prayed that they might be cited in warranty, and that 
he might have judgment against them, for such amount as he 
should himself be decreed to pay. 

There was a judgment below, in solido, against the defendants; 
and judgment, in favor of Freeland, against his co-defendants, as 
prayed for. 

As no defence appears to have been attempted in the inferior 
court, and as no points have been made here, we would, without 
hesitation, have allowed the damages prayed for by the appellees, 
as fora frivolous appeal, were it not, that by the agreement by 
which the parties have submitted the case to our decision, the 
prayer for damages has been withdrawn. Under article 907 of the 
Code of Practice, we are not to award damages for a frivolous 
appeal, unless demanded by the appellee. . 


Judgment affirmed. 
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Lewis W. Jorpan v. Hamsricnut Brack. 


Non-payment of the costs of a suit, for the same cause of action, previously discon- 
tinued, is not sufficient ground for a dismissal; but will justify the defendant in 
delaying to answer until paid. The exception isa dilatory one. It is not neces- 
sary that such costs should have been paid in money; it will be sufficient, if the 
officers, to whom they were due, acknowledge that they have been satisfied, as the 
defendant will be thereby discharged from any liability for them. 

Where a judicial tribunal of another*state has acted finally on a case, the legal 
presumption is that every thing has been done according to law; and the judgment 
will be evidence between the parties. 

A record from a court of another state, none of the judges of which has the title 
of Presiding Judge, or Chairman, certified by all the judges, is a substantial com- 
pliance with the act of Congress, and will be received in evidence. 

Plaintiff having obtained judgment against defendant, for the same cause of action, 
in another state, offered the record in evidence: Held, that an instrument which 
formed part of the record, and which was used as evidence on the first trial, must 
be presumed to have been duly proved, and cannot afterwards be objected to. 

A conveyance of slaves, in another state, to a trustee, for the use of the owner during 
her life, and for the purpose of being emancipated afterwards, vests a legal title 
in the trustee, who may sue in this state to enforce the trust. 

A question decided by a competent tribunal of another state, after due proceedings, 
will not be examined into by the courts of this state. 

Judicial tribunals are fully empowered to adopt such conservatory measures, as may 
be necessary to prevent one, in whose possession property may be, from removing 
it out of their jurisdiction, and thereby defeating the real owner in the prosecution 
of his rights. 


Appeat from the District Court of West Feliciana, Johnson, J. 

Boyle, for the plaintiff. 

Paterson, curator ad hoc, for the defendant. 

GartAnp, J. The plaintiff alleges that he has the legal right 
and title to a number of slaves, and that the defendant has illegally 
removed them from the state of Tennessee, and from his legal cus- 
tody and control, without having any right or title to them. The’ 
claim is based upon a conveyance made by Elizabeth Morgan, 
the wife of the defendant, previous to her marriage, called a 
deed of trust, in which it is specified that the slaves shall remain in 
possession of the grantor during her life, and be emancipated by 
the plaintiff after her death. The defendant married Elizabeth 
Morgan on the same day that the deed was executed, and having 
offered some of the slaves for sale, a suit in chancery was com- 
menced in Tennessee, by the plaintiff against the defendant, to 
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enjoin him from selling them, or sending or putting them out of his 
possession during the life-time of his wife, in which suit the title 
of the plaintiff was alleged, and the character of the trust exposed. 
The defendant had a judgment before the chancellor, but upon an 
appeal to the Supreme Court of Tennessee, the judgment was 
reversed, and a judgment entered perpetually enjoining the defen- 
dant from selling the slaves, or in any manner impeding or inter- 
fering with the due execution of the trust, and from removing or 
taking any of them beyond the limits of the state. It is charged, 
that in violation of this injunction, the slaves have been removed 
to this state by Black, and an affidavit is made of the fears of the 
plaintiff, that during the pendency of this suit, the defendant will 
sell, part with, or dispose of some or all of the slaves in con- 
troversy ; whereupon they were sequestered, and taken into the 
custody of the sheriff. 

On the trial, the record from the Supreme Court of Tennessee, 
was admitted in evidence, and the deed of trust formed a part of it. 
The slaves were identified to the satisfaction of the jury, who 
returned a verdict for the plaintiff, upon which the court rendered 
its judgment, that he recover the slaves mentioned, and that they 
be restored to him for the purpose of enabling him to execute the 
trust mentioned, according to the laws of Tennessee. From this 
judgment, the curator ad hoc of the defendant, has appealed. 

In this court, the defendant has urged various grounds on which 
to obtain a reversal of the judgment, and the setting aside of the 
writ of sequestration, even though the judgment should be affirmed. 

He first alleges, that the inferior court erred in refusing to dismiss 
this suit on the exception taken by him, that the costs of another 
suit, for the same cause of action, which was dismissed, had not 
been paid. His principal reliance to sustain this objection, is on 
article 492 of the Code of Practice, and the decision of this Court 
in 7 Mart., N. S., 361. This court has never held that the non- 
payment of the costs of a previous suit, which was discontinued, 
was a sufficient ground of dismissal. It only justifies the defen- 
dant in delaying to answer, until the costs are paid. The excep- 
tion is dilatory in its character. But in this case, we find in the 
record sufficient evidence that the costs of the first-suit have been 
paid. The sheriff gives a receipt in full for the sheriff’s and 
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jailor’s costs, and the jury tax fee, and the clerk says that he has 
been satisfied. It is true that all these payments have not been 
made in money, but the officers say that they are satisfied, and the 
defendant cannot complain, as he is discharged from all liability on 
account of the costs of the suit instituted by Watkinson, agent of 
Jordan, against him. 

The defendant next urges, that the sequestration should be set aside 
on the grounds that the affidavit is insufficient, and that the agent 
had no right to make it. The authorities relied on to sustain this 
position, are all anterior to the act of the legislature of March 20, 
1839. Bullard and Curry’s Dig. 19, sec. 16, 154, sec.6. The 
affidavit appears to us strictly in conformity to law; and there 
cannot be a doubt, that the terms of the procuration to Boyle, the 
agent, who made the affidavit, fully authorized him to make it. 

The next objection is, that the sequestration bond is insufficient, 
as the agent had no power to sign it. We have again looked to the 
power of attorney, and find that it authorizes the agent to in- 
stitute such legal proceedings as may be necessary to recover 
possession of the slaves, and to sign any bond or bonds that may 
be necessary in the course of the suit, or to effect the object in 
view. We consider the authority to sign the sequestration bond, 
ample. 

It is moreover urged, that the inferior court erred in receiving in 
evidence the record of the suit between the plaintiff and defendant 
in the Chancery and Supreme Courts of the state of Tennessee, as 
the certificate does not say that it is a full and complete copy of all 
the proceedings had in the case. Further, that it does not appear 
ihere was any citation of appeal, or any evidence that the defen- 
dant ever appeared inthe said Supreme Court. As to the first 
objection, the certificate states that the record contains ‘a full, true, 
and complete copy of the bill, and exhibits, the injunction, the 
answer of the respondent, and the decree of the chancellor in the 
court below, together with a full, true, and perfect copy of the 
decree of the Supreme Court in the cause.’ This seems to 
us a very ample certificate; it is at least sufficiently so, to put 
the onus on the defendant to show the probable omission of some 
material document, or order of court. As to the want of citation 
of appeal, and of evidence of the appearance of the defendant in 
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the Supreme Court of Tennessee, we are bound to presume that 
that tribunal would not proceed to judgment in any case, unless the 
parties were notified, or appeared. The court say that the cause 
was argued ; and, it appears from the record, that as soon as the 
decreé of the chancellor, dissolving the injunction was rendered, 
an appeal was demanded, and that bond was given on the same 
day. Itis true, that the laws of Tennessee require a notice to be 
given to the appellee, yet it does not become us to scrutinize as 
technically the proceedings of the highest tribunal in a sister state, 
as if we were proceeding upon a motion to dismiss an appeal before 
us, on the ground of a want of citation. When a judicial tribunal 
has acted finally in a cause, the legal presumption is, that every 
thing has been done according to law, and it is evidence between 
the parties. 5 Mart., N. S., 464. 

The defendant also objects to the reception of the record as evi- 
dence, because it is not certified by the presiding judge, or chairman 
of the Supreme Court. It is in evidence, that the Supreme Court 
of Tennessee consists of three judges, appointed for different dis- 
tricts, neither of whom has the title of presiding judge, or chairman; 
the record is certified by them all, and the Governor, and Secretary 
of State certify that they are all the judges. We think that the 
court did not err in receiving it in evidence. If all the judges of a 
court certify a record, it is fair to presume that the presiding judge 
has done so, particularly when it appears that the title is one of 
courtesy only. We think that the act of Congress in relation to 
certifying records from one state to another, has been substantially. 
complied with. : 

It is objected, that the conveyance, or deed of trust, from Eliza- 
beth Morgan to the plaintiff, was improperly received in evidence, 
it being a copyof acopy. This deed was notoffered as a separate 
piece of evidence, but forms part of the record from Tennessee. It 
had been used as evidence in the cause when tried in the first in- 
stance, after due proof of its execution as we are bound to pre- 
sume, and could not have been omitted without mutilating the 
record. It does not appear that the defendant objected to the deed 
when offered in the Court of Chancery, and it is too late to do it 
now. The plaintiff does not now rely so much on the conveyance, 























MARCH, 1842. . 579 


Jordan v. Black. 








as upon the judgment of the Supreme Court of Tennessee, which 
_ declares the trust to be legal, and orders its execution. 

The various bills of exception being disposed of, we come to the 
merits of the case ; and here, it is proper to remark, that the great 
error into which the counsel for the defendant has fallen, is the 
misconception of the character of the plaintiff’s title, and of the 
object of this suit. His title is a legal one, in the sttictest sense of 
the term, subject to certain equities in favor of the wife of the de- 
fendant, and, after her death, in favor of the slaves. The proceed- 
ings in the Supreme and Chancery Courts of Tennessee, are 
entirely conservatory, having for their object the preservation of the 
slaves, so that the equitable uses may be enjoyed by the wife of the 
defendant, and her intentions finally carried into effect. The suit 
is, therefore, not premature. The rights of the plaintiff are now 
vested. 

The defendant contends that the execution of this deed of trust, 
was a fraud upon his marital rights. That question was very fully 
presented in his answer to the chancery proceedings in Tennessee, 
and was decided by the Supreme Court against him; we, therefore, 
shall not go into any examination of it. 

It is further contended, that this suit is not the same with the one 
in Tennessee, and that the latter has not the effect of res judicata 
between the parties.” It is not contended, that the two cases are the 
same in all respects. One, and the main purpose of this suit, is to 
prevent an evasion of the decree of the Supreme Court of Ten- 
‘ nessee: and, as a reason why this should not be prevented, the de- 
fendant says that that decree is erroneous, and that we ought to 
revise it. Whether the judgment was in accordance with the alle- 
gations and prayers contained in the bill in chancery, is not for us 
to enquire. We look to the judgment, which forbids the defendant 
from removing the negroes out of the state, whereby the execution 
of the trusts may be entirely defeated, or so much embarrassed, as 
to injure materially those interested. ‘There cannot be a question 
as to the power of judicial tribunals to adopt such conservatory 
measures, as may be necessary to prevent a party, in whose pos- 
session property may be, from removing it out of their jurisdiction, 
and thereby defeating the real owner in the prosecution of his 
rights. We have the authority of the highest legal tribunal in 
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Tennessee, for saying, that the laws of that state did not, under the 
circumstances, vest the title to the slaves in the defendant; and we 
know that his marriage would not have given him any title, had it ° 
Yaken place in this state. The use of the slaves is vested in the de- 
fendant’s wife, during her life, and he is, under the laws of Tennes- 
see, entitled to the benefit of that use; but that does not authorize 
a removal of the slaves beyond the limits of the state, in defiance 
of the commands of her courts, and without the consent of all 


| parties interested. » 
Judgment affirmed. 








In the cases of Thomas Powell v. William Nixon and others, 
John D. Bein and another v. Rufus Edwards, J. Tobin v. Peter 
Cleary, and Michael Maher v. Patrick Summers, from the Com- 
mercial Court of New Orleans ; of James M‘ Kinney, Curator, v. 
H. B. Kenner, from the District Court of the First District ; and of 
| Oscar Labatut v. José Prats and another, and Antoine P. Fonda- 
‘ ry v. Charles Ytasse, from the Parish Court of New Orleans, the 
judgments of the courts below, were affirmed on appeal, in New Or- 
leans, during the period embraced by this volume, with damages in 
each case as for a frivolous appeal. 
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SUPPLEMENT. ; 


The opinion of the court in the following case, was pronounced 
in June, 1841. An application appears to have been made for a 
re-hearing, which was refused.- This circumstance may have pre- 
vented its publication in the last volume of the Reports, which 
was issued from the press on the 22d of March. 


Pavt Exor v. Epmunp Maper. 


One born in marriage will not be allowed to repudiate his own legitimacy. The 
right to repudiate or contest his legitimacy belongs to the father alone, and can 
only be exercised by him, or his heirs, within a fixed time, and in certain eases. If 
this right is expressly or tacitly renounced by the father, it is extinguished, and can 
never be exercised by any one. 

The legitimacy of a child born in wedlock, sannot be affected by the declarations of 
the mother. She has no right to disown a child, for maternity is never uncertain; 
she can only contest its identity. 

The right-to disavow a child (action en désaveu) is entirely distinct and different 
from that, which all parties, whose interest may be affect: d, have to contest the legi- 
timacy (contestation de légitimité,) of one in whose favor the legal presumption 
does not exist. 


Appreat from the Commercial Court of New Orleans, Watts, J. 

Peyton, and J. W. Smith, for the plaintiff, argued: 1. That 
the legitimacy of the plaintiff resulted from the marriage of his 
mother. Civ. Code, art. 203. Code Napoleon, art. 312. 2. No 
one but the husband of the mother can contest his legitimacy ; the 
plaintiff cannot repudiate his own legitimacy. Civ. Code, arts. 
210, 211. Code Napoleon, art. 316. 2 Toullier, Nos. 882—S38. 
3 Duranton, Nos. 64—79. 1 GSuvres de Cochin, p. 208. 2 Ib., 
191, 192. Tate v. Penne, 7 Mart., N. S., 549. 3. The amend- 
ment was properly allowed. Del Rio v. Gordon, 14 La., 
418. 1 Smith, 203. Kingscote v. Bainsley, Dick, 485. 4. The 
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heirs cannot be allowed to allege the infamy of their mother. 
1 Proudhon, pp. 208, 220, p. 38, ef seg. 3 Duranton, 359. Civ. 
Codey art. 233. Code Napoleon, art. 371. 

Roselius, for the appellants. The legal heirs have a right to 
contest the claim, and, consequently, the legitimacy of the plaintiff. 
The amendment was improperly allowed. Civ. Code, art. 2270. 
Code of Pract., arts. 419,420. 4 Mart.,N.S., 518. 2 La., 508. 
Shipman, §c., v. Haynes -et al., 15 La. 

“ Morpay, J. The petitioner claims asthe heir of Marie Fon- 
teneau, his mother, one third of certain moneys and notes which 
were received by the defendant, his brother in law, from Jean 
Baptiste Eloi, who is alleged to be his father. Annexed to the 
petition is a certificate of baptism, in which the plaintiff is de- 
clared to be the legitimate son of J. B. Eloi and Marie Fonteneau, 
and a receipt of the defendant, stating that the money and notes 
delivered to him by J. B. Eloi, are the aggregate amount of the 
shares of his three minor children, Paul, Augustin, and Evelina 
Eloi, in the estate of their mother, Marie Fonteneau, and pro- 
mising to pay an interest of ten per cent per annum thereon. 
The answer admits the defendant’s signature to the acknow- 
ledgment or receipt annexed to the petition, but avers that it 
was signed through error; that at the time that the acknowledge- 
ment was made, it-was believed that the plaintiff was one of the 
legal heirs of the late Marie Fonteneau; that the defendant has 
since discovered that the plaintiff is not one of the said heirs, but, 
on the contrary, is an adulterous bastard; that at the time of the 
birth of the plaintiff, his father, Jean Baptiste Eloi, was not married 
to his mother, Marie Fonteneau; that the plaintiff is the issue 
of an illicit and adulterous intercourse between Jean Baptiste Eloi 
and Marie Fonteneau; that at the time of the conception and birth 
of the plaintiff, his mother was the legitimate wife of the late 
Joseph Smith, who did not die until the 23d of January, 1821; 
that after the death of Smith, her first husband, Marie Fonteneau 
married J. B. Eloi, the father of the plaintiff, which marriage could 
not legitimate the plaintiff; that shortly after their marriage, the 
father and mother of the plaintiff caused him to be baptized as their 
legitimate son, although they were well aware that such was not 
the fact; that this circumstance led the defendant and the legiti- 
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mate heirs of Marie Fonteneau into error, and induced them to 
believe that the plaintiff was entitled to a share in said Marie’Fon- 
teneau’s estate; that they discovered their error only about two 
months since, and that the legal heirs of the said Marie Fonteneau 
have since notified the defendant not to pay the proportion of the 
money and notes claimed by the plaintiff.. The heirs of Marie 
Fonteneau intervened, made the same allegations as the defendant, 
and prayed that the funds in the hands of the defendant might be 
declared to be their exclusive property. There was a judgment 
below for the plaintiff; and the defendant and intervenors have 
appealed. 

There is an admission on record that the mother of the plaintiff, 
Marie Fonteneau, was legally married to Joseph Smith about forty 
two years before that period; that said marriage was dissolved by 
the death of Smith, on the 23d of January, 1821; that the plaintiff 
was born on the 9th of February, 1820; and that his mother was 
married to Jean Baptiste Eloi, on the Sth of July, 1821. 

After the trial below had commenced, the, plaintiff’s counsel 
moved the court to be allowed to strike out the averment in his 
petition that Jean Baptiste Eloi was the father of the petitioner, 
which averment he declared, under oath, had been made by him 
through error and an imperfect knowledge of the circumstances of 
the case, and that he had forgotten, until the petition was read that 
morning, that it contained such a statement. This motion was 
opposed, but the judge allowed the amendment to be made; 
whereupon, the defendant and intervenors took a bill of exceptions. 
Their counsel urges, that this amendment was illegally permitted, 
on two grounds, to wit: Ist, because it changed the substance of 
the action and issue joined; 2d, because a fact admitted in the 
plaintiff’s petition, cannot be retracted or withdrawn, unless it is 
proved to have been made through an error of fact. If the mere 
question of practice, presented by this bill of exceptions, was to be 
considered, there would be much reason to doubt the correctness 
of the decision complained of, although, perhaps, even then the 
amendment might have been properly allowed, under the peculiar 
circumstances of this case. The subject matter of the averment 
was one of which neither the plaintiff, nor his counsel, could have 
any personal or positive knowledge, but from the view which we 
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have taken of the matter, it is immaterial whether the amendment 
be allowed or not. From the admissions in the record, it is clear, 
that the plaintiff was born in wedlock, and is the legitimate son of 
the late Joseph Smith, the first husband of his mother. From the 
moment of his birth, his condition was fixed; it was acquired to 
him under that great conservative and moral rule which has de- 
scended from the roman jurisprudence into ours, pater is est 
quem nuptie demonstrant. The declaration of his mother, in the 
certificate of his baptism, made long after the death of his father, that 
he was the son of J. B. Eloi, no doubt caused the error in which 
the plaintiff appears to have grown up, but it could not take away 
from him, nor affect in any way his condition or ligitimacy; there is 
no principle in the civil law better settled than this. Civil Code 
art. 203. 7 Mart. N. S. 548, Tate v. Penne. 2 Toullier, Nos. 
858, 859. 11 D’Aguesseau, pp. 510,516. Dig. L. 29, de pro- 
bationibus et demonstrationibus. The declarations of the plaintiff 
himself cannot affect his condition, and are not to be listened to. 
It would be confrasbonos mores to allow him to repudiate his own 
legitimacy. Having been born in marriage, he cannot be per- | 
mitted, by any admission, to bastardize himself. Arrets de Sirey, 
1820, 2, 261. The averment, therefore, in the plaintiff’s petition, 
whether made through error, or not, cannot change or affect his 
condition, and must be disregarded. It can in no way assist the 
intervenors, in their unholy and flagitious efforts to prove that their 
mother had an adulterous intercourse with Jean Baptiste Eloi, 
during the lifetime of her first husband. 

Our attention has been drawn to another opinion of the judge, 
rejecting documentary and oral evidence, offered by the intervenors, 


‘to prove that the plaintiff is not the legitimate son of Marie Fon- 


teneau, their mother, and that they alone are her lawful heirs. We 
think that the judge decided correctly. The plaintiff having been 
born during the first marriage, Joseph Smith, his lawful father, 
could alone, under particular circumstances, dispute his legitimacy. 
Not having done so, although he survived the birth of the plaintiff 
much longer than the time prescribed by article 210 of the Civil 
Code, it is not competent either for the defendant, or the interve- 
nors, to raise the contest now. The right to disavow and repudiate 
a child born under the protection of the legal presumption, pater is 
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est, is peculiar to the father, and can be exercised only by him, or 
his heirs, within a given time, and in certain cases. If the father 
renounces the right expressly, or tacitly, it is extinguished, and can 
never more be exercised by any one. The mother has no right to 
disavow a child, because maternity is never uncertain ; she canonly 
contest the identity of the child. This she has not done in the pre- 
sent case, having, on the contrary, acknowledged the plaintiff as 
her son. As to her heirs, the intervenors, they cannot have greater 
rights than she had herself. The right to disavow (action en dés- 
aveu), is entirely distinct and different from that, which all parties, 
whose interest may be affected, have to contest the legitimacy of 
one in whose favor the legal presumption does not exist (contesta- 
tion de légitimité). 2 Toullier, Nos. 831—838. Boileux’s Com- 
mentaries on articles $15, 316, and 317, pp. 233, 234, and 235. 
Rogron, Code Civil Expliqué, pp. 161 and 168. 

Judgment affirmed. 
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ABSENT CREDITORS. 
See Tzstimony, III. 


ABSENT HEIRS. 
See Successions, V. 


ACT, AUTHENTIC. 


In an act executed before a notary by a party who signs it by his mark, it is not neces- 
sary that it should appear that it wasread or explainedto him. It wil] be presumed, 
if he did not read it himself, that it was read to him by the notary. 


McDonough v. Fost, 295. 


ACTION. 
See PLeapINe. 


ADMINISTRATOR. 
See Successions, III, IV. 


ADMISSION. 
See Pieapina, 51, 52. 


AGENCY. 
I. Powers of Agent, and Responsibility of Principal. ° 
Il. Liability of Agent. 
Ill. Privilege of Agent. 
IV. Capacity of Agent as a Witness. 


I. Powers of Agent, and Responsibility of Principal. 
1. Notice of protest to an endorser who had left the country with the intention of 
remaining abroad, served on his agent, will bind the former. 
Hestres v. Petrovic and another, 119. 
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2. 


Where a vendor, between whom and the defendant no privity exists, sells to the 
agents of the latter goods known to be fF the use of their principal, but looks 
to such agents exclusively for payment, and after the failure of the latter to pay 
suffers more than fifteen month#to elapse before applying to the principal, 
during which time he had settled with his agents, the principal will not be liable 


to such vendor. 
New Castle Manufacturing Co. v. Red River Rail Road Co., 145. 


3. In an action for damage to plaintiff ’s carriage by an omnibus belonging to the de- 


4. 


* 


a 


= 


fendants, it is not necessary that the plaintiff should prove a legal title in the de- 
fendants to the omnibus; prima facie evidence of title, such as public reputation, 
will be sufficient, and for this purpose, a witness may be asked whether the defen- 
dants were not generally reputed to be its owners. It will be for the latter to show 
that they were not. 

Hart vy. The New Orleans and Carrollton Rail Road Co., 178. 
A party will be fesponsible for damage occasioned by negligence or, want of skill ih 
a driver, or by the vicious temper of his horses, where the latter belonged to him, 
or the former was in hisemployment. 0. 
The responsibility of a master or employer for the acts of his agents or servants, 
is not limited to cases where he is present and did not attempt to prevent the act 
complained of. Jb. 


. The plaintiffs, as agents of the owner of certain notes, deposited them with defen- 


dants for collection. The notes were not paid at maturity, nor were they regularly 
protested, but were subsequently returned to the owner. Plaintiffs, considering 
themselves responsible to the latter, sued defendants in their own names, alleging 
that the notes were deposited by them as agents of the owner: Held, that the plain- 
tiffs not having paid the amount of the notes, and their agency having terminated, 
payment to the plaintiffs would not exonerate the defendants from the claim of the 
owner. Hermann and another v. The Union Bank of Louisiana, 222. 

Where the beneficiary heir is not of age, or resides out of the state, another person 
than hisattorney in fact or that of his guardian may be appointed administrator ; but 
the circumstance of the applicant’s being such attorney, should not repel him, espe- 
cially where there is no opposition. Succession of Manson, 235. 


8. Authority to an agent to settle or compromise a debt, does not empower him to 


9. 


bind his principal to defray the costs, and incur the responsfbility of collecting 
notes offered to him in settlement by the debtor. 
Dixon vy. Ford and another, 253. 

Defendant offered plaintiff’s agent certain notes in the settlement of a debt due to 
his principal, and to guarantee the payment of any portion which could not be 
collected after suit, on condition that the latter would advance the expenses and 
assume the responsibility of their collection, and in the mean time suspend any 
proceedings against him, Pleintiff refused to assume the expense and responsi- 
bility of collecting the notes, but retained them as collateral security, and sued 
for the original debt: Held, that so long ashe retained the notes, his right of 
action would be suspended. Jb. 


10. Instructions to an agent to invest the proceeds of a bill in a particular way, is an 


express and special authority to endorse the bill in the name of the principal, such as 
is required by art. 2966 of the Civil Code; for the investment could not be made 
without such endorsement, whether money were to be procured by the sale of the 
bill, or the bill itself were to be given in payment for the articles in which the in- 
yestment was to be made, Swift and others y- Hare and another, 303. 
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11. No order of seizure and sale can be issued against a party, on an act purporting to 
be signed by an attorney in fact, where no power of attorney was exhibited, nor 
any authentic evidence of the subsequent ratification of the act was produced, at 
the time of applying for such order. An order illegally granted under such cir- 
cumstances, will be rescinded, though on the trial of a motion to dissolve an 
injunction obtained against such order, facts should be established, by oral 
evidence, amounting to a ratification by the principal of the act of the attorney. 

Tildon v. Dees, T'utrix, 407. 

12. An unauthorized admission, made by an attorney in fact, will not bind his prin- 

cipal. Halphen, Tutrix, vy. Fuselier, Administrator, 417. 


13. A recognition, by the principal, of a deed executed by an agent whose procuration 
has been lost or mislaid, renders the deed valid ad initio; and where it sets forth 
the tenor of the original conveyance, the production of the latter will be unneces- 
sary. So, where the act of recognition emanates from a public officer, the 
successor of*the one, who, in his official character, was authorized to make the 
original deed. Culliver v. Berge and another, 427. 


14, Asa general ruie the masters of steamers are authorized to purchase necessary 
supplies for the use of their” boats, and to bind the owners to pay for them; but 
they have no authority to purchase supplies or merchandize for third persons, nor 
to bind the owners therefor. 

Calef and another v. Steamer Bonaparte and Owners, 463. 


II. Liability of Agent. 
15. Mismanagement, or failure to pay over money received, gives no privilege upon 
the property of an agent. Whatley v. Austin, Administrator, 21. 


16. Agents or factors of merchants residing in a foreign country are personally liable 
upon all contracts made by them for their employers, whether they describe them- 
selves as agents, or not, in the contract. In such cases it is presumed that the credit 
is given exclusively to them, to the exoneration of their employers; but this pre- 
sumption may be rebutted by proof that the credit was given to both, or to the 
principal only. 

New Castle Manufacturing Co.v. Red River Rail Road Co., 145. 


Ill. Privilege of Agent. 


17. Where a factor who has received instructions to pay a debt out of the proceeds of 
property consigned to him for sale, for the purpose of preventing an attachment 
advances the amount, and pays the debt before any attachment is levied, his pri- 
vilege for such advance on the property consigned will be superior to that 
acquired by a subsequent attachment. Handley y. Spencer and another, 209. 

18. A third person for whom certain articles were ordered, cannot be a witness for 
the defendant, in an action against the agent who ordered them. 

Leeds and another y. Caldwell aud another, 256. 


IV. Capacity of Agent as a Witness. 
19. An agent entitled to a commission for his services, is not disqualified as a witnese 
for his employer. Burke v. Brazeale and another, 73. 


AMENDMENT. 
See Appear, 29. P.eapine, 22, 25, 26, 43, 44, 47. 
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ANSWER. - 
See AprgaL, 29, 30. PLEADING. 


APPEAL. 


I. From what Judgments an Appeal will lie. 
II. Parties to Appeal. 
: Ill. Period within which Appeal will lie. 

IV. Abandonment of Right to Appeal. 
V. Effect of Appeal. 

VI. Appeal Bond. 

VII. “Record of Appeal. 

VIII. Assignment of Error. 

IX. Answer of Appellee. 
X. Verdict of Jury will not be disturbed, when. 
Xl. Judgment appealed from. 

XII. Damages on Appeal. 

XII. Re-hearing. 


I. From what Judgments an Appeal will lie. 


1, A judgment ina suit against an administrator, ordering a claim against the succes- 
sion to be paid with privilege, though the question of privilege may have to be 
settled afterwards, contradictorily with the rest of the creditors, is final as to the 
administrator, and may be appealed from by him. 

Whatley v. Austin, Administrator, 21. 

2. No appeal will lie from a demand for three hundred dollars, with interest from 
judicial demand. Klady v. McGuire, 25. 

8. No appeal will lie from a demand which does not exceed three hundred dollars at 
the institution of the suit. Same Case—Application for a Re-hearing, 26. 

4, Plaintiff holding a mortgage for five thousand dollars on a lot of ground, prayed 
for an injunction to prevent defendant from selling certain improvements erected 
on the lot separately from the lot itself, fortwo hundred and ninety dollars da- 
mages, and for general relief. Held, that his claim was for damages in addition 
to the relief sought by preventing the illegal sale of the improvements on the lot 
on which he had a mortgage, and that the limitation of the damages toa sum Jess 
than three hundred monn could not prevent his right to appeal. 

McDonough v. Le Roy, 173. 

5. No appeal will lie from a judgment on a rule to show cause why an attachment 
should not be set aside; the judgment is an interlocutory one, works no irrepar- 
able injury, and may be corrected, if erroneous, by appeal from the final 
judgment. Hart v. Philipps, 223. “ 

6. The syndic of the creditors of an insolvent cannot appeal from a judgment, estab- 
lishing the privileges of the creditors with regard to each other. The estate is 
not aggrieved by such a judgment; it affects only the individual rights of the 
creditors.” Kohn, Syndic, and others v. Wagner and another, 275. 

7. An appeal will lie from the judgment of a Court of Probates ordering the partition 
of the property of a succession, where the judgment does not direct in what man- 
































INDEX. 591 


ner the petition is to be made, nor appoints any notary to make it. Such a judg- 
ment may be appealed from as a final one, because no further proceedings can take 
place under it. JMécCollum and Husband v. Palmer and others, 512. 


II. Parties to Appeal. 

8. An appeal, by a married woman, from a judgment rendered against her, taken in 
her name alone, and without being authorized by her husband or the court, will 
be dismissed. Gorman v. Berghans, 230. 

9, The authorization required to enable a married woman to appeal from a judgment 
rendered against her, must be proved by other evidence than the allegations of the 
wife, or of her counsel. Gorman v. Berghans, 468. 

10. A and B sue as heirs, and judgment in favor of A, and against B. Defendant alone 
appeals, alleging in his petition that he complains only of so much of the judg- 
ment as was in favor of A. On the trial of the appeal, B intervened. Held, that 
not having appealed, he cannot interfere without the consent of the defendant; 
and that so much of the judgment only as was in favor of A, is before the court. 

Kemp and others v. Womack, 369. 

11. Where, in an action against the drawer and accommodation endorsers of a bill, 
there was judgment for plaintiff against the drawer for a part of the amount 
claimed, but against the plaintiff as to the endorsers, and he appealed from so much, 
of the judgment as was in favor of the latter, without making the drawer a party to 
the appeal. Held, that asthe drawer is not a party, the amount of the judgment 
cannot be changed as to her, nor increased as to the endorsers, who must be viewed 
as her sureties, and cannot be made liable for a larger sum than the principal 
debtor. Tenney v. Russell and others, 449. 


Ill. Period within which Appeal will lie. 
12, The period after the lapse of which no appeal will lie, is to be computed from the 
day when the judgment was rendered ; not from that on which it was notified to 
the party against whom it was given. Lazarre v, Snow, 60. 


IV. Abandonment of Right to Appeal. 

13. Where in consequence of the want of sufficient time between the day on which an 
appeal was allowed and that on which it was made returnable, no bond was given, 
or citation issued, or other steps taken to prosecute the appeal, it will not be con- 
sidered such an abandonment of the right as to preclude a second appeal. 

Prentice y. Chewning, 71. 

14. Joining in the sale, and signing the sheriff’s deed for property sold under a fieri 
facias, does not amount to such an acquiescence in the judgment, or voluntary 
execution of it, as will deprive the party of the right to appeal. It would amount, 
at most, to the waiverlof a monition so far as he wasconcerned. 0. 

15. Where the appellant fails to take the necessary steps to prosecute his appeal, he 
will be considered as having abandoned it, in the sense of art. 594 of the Code of 
Practice ; and will not be allowed to renew it. -Aliter, when the appeal is dis- 
missed on motion of the appellee. In the latter case, it may be renewed at any 
time within the delay fixed by law. Roberts v. Benton, 1st Case, 100. 


V. Effect of Appeal. 
16. A sale of property under execution on a judgment from which no suspensive 
appeal has been taken, will divest the title of the owner, though the judgment be 
afterwards reversed. Williams v. Gallien, 94. 
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17. Where an appeal has been taken, and bond and security given according to law, 

the inferior court has no further cognizance of the case, than to send up the record. 
Potier y. Harman and another—Re-hearing, 527. 

18. A remission, in the court below, of the amount of damages allowed by the jury, 
will stop the party from setting up any claim for damages in the appellate court. 
Kemp and others vy. Womack, 369. 


VI. Appeal Bond. 


19. Where the bond given by an executor, on an appeal from a judgment rendered 
against him by a Court of Probate on the opposition of the heirs, purports to be 
executed in favor of the heirs only, but was intended in reality for the benefit 
of all entitled to receive any part of the assetts in his hands, and whose right to 
enforce payment was suspended by the appeal, it will enure to the benefit of all. 

Succession of Roboaum, 258. 

20. Art. 574 of the Code of Practice, which provides that the judge, on granting an 
appeal, shall state at the foot of the petition, the amount of the surety to be given 
by the appellant, relates only to devolutive appeals. In suspensive appeals the 
amount is fixed by the Code, at a sum exceeding by one half the amount of the 
judgment. Duperron v. Van Wickle, Sheriff, and others, 324. 


=e Judgment for three hundred and fifty dollars; the judge on granting an appeal 


fixed the amount of the bond at five hundred and fifty dollars; appeal bond executed 
for one hundred and fifty dollars only. Appeal dismissed, on the ground that the 
bond was insufficient for a suspensive appeal, being for less than half the judg- 
ment, or for a devolutive appeal, being for a sum less than was fixed by the 
judge. Jb. 

22, Judgment for a certain sum, with damages at twenty per cent a year, froma 
period anterior to the judgment, till paid. Hedd, that to obtain a suspensive appeal, 
the bond must exceed by one-half the amount of the judgment, including the 
damages which had accrued at the time it was rendered. 

Roman, Governor, for the use, €8c., vy. Peters and others, 522. 


VII. Record of Appeal. 


23. Where the certificate of the clerk shows that parol testimony, taken on the trial, 
but not reduced to writing, is not to be found in the record, and there is no state- 
ment of facts, the appellant cannot be relieved by a certiorari, as it appears from 
the certificate of the clerk that he cannot send up the evidence, and the appeal must 
be dismissed. Roberts v. Benton, 2d Case, 100. 

24, The appeal will be dismissed, where the certificate of the clerk shows, that the 
record does not contain the parol evidence adduced on the trial, and that such 
evidence was not reduced to writing, and there is no statement of facts, bill of 
exceptions, nor assignment of errors. Jb. Dorsey v. Harding, Sheriff, and 
another, 132, Bell v. Morrison, 543. ; 

25. Where the record contains neither statement of facts, bill of exceptions, nor cer- 
tifieate that it contains all the evidence adduced below, ‘and there is no assignment 
of errors, the appeal must be dismissed. Young v. Alpuenté, 196. 


VIII. Assignment of Error. 
26. A judgment will not be reversed on an assignment of error, where such error 
might have been cured by evidence legally admitted. 
Harris, for the use, &c., v. Alexander, and another, 30. 
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27. An assignment of errors may be filed at any time within ten days after the record 
is brought up, where the case has not in the meantime been fixed for trial; but when, 
by agreement, tacit or otherwise, the case has been fixed before the expiration of 
the ten days, such assignment must be filed in time to give the opposite counsel 
an opportunity of knowing what he has to contend against; and one day, at least, 
should be allowed for this purpose. 

Dorsey v. Harding, Sheriff, and another, 132. 


28. Where the record contains no statement of facts, nor any thing equivalent thereto, 
nor exception to the opinion of the judge, nor special verdict, and the appellant re- 
lies alone on errors of law apparent on the face of the record, an assignment stat- 
ing specially such errors, must be filed within ten days after the record is brought 
up, or the appeal will be dismissed. 

Ward and others v. Armistead and another, 460. 


IX. Answer of Appellee. 


29. Any objection to the amendment of a judgment, on the ground that the answer of 
appellee requesting it, was not filed three days before that fixed for the trial, as 
required by art. 890 of the Code of Practice, will be considered to have been 
waived, where the case was fixed by the appellant before the expiration of the 
three days allowed for filing the answer. 

Grifing, Administratrix, v. Caldwell and others, 18. 

30. Where the appellee has joined issue on the merits, it will amount to a waiver of 
any objection on account of want of citation, or the insufficiency of the appeal 
bond; and where such objections have been thus waived by parties cited in war- 
ranty, their warrantee c:nnot set them up. Carmichael and others v, Armor, 197. 


X. Verdict of Jury will not be disturbed, when. 


31. The verdict of a jury will not be disturbed, where it does not appear that the 
judge, from whom a new trial was asked, erred in refusing it. 
Mason v. Louisiana State Marine and Fire Insurance Co., 192. 
52. The verdict of a jury on a question of fact, will not be disturbed unless clearly 
wrong. Caldwell vy. Cogswell and another, 554. 


XI. Judgment appealed from. 


33. Where the signature to a power of attorney was proved by a witness who was 
sworn without objection, it will be too late to object on an appeal that the sub- 
scribing witness should have beeen produced. 

Cawthorn v. W.N. T. McDonald, 55. 

34. On a question whether due diligence has beeen used, the decision of the judge 
below will not be interfered with, unless clearly erroneous. 

Knight v. Murchison, 31. 

35. Where itis not certified that the record contains all the evidence adduced on the 
trial, and the judgment purports to have been rendered on due proof of the plain- 
tiffs’ demand, it will be presumed that evidence was offered to satisfy the court, 
though the record does not otherwise show that any was produced. 

Fowler v. Smith and Husband, 448. 

36. In an action for the partition of the property of a succession, no claim can be 
allowed by the appellate court, which was not made before the court of probates, 
nor decided on by thattribunal. Griffin, Tutor, y. Waters, 149. 

VOL. I. 75 
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XII. Damages on Appeal. 


37. Damages will not be allowed, where the appellee prays for and obtains an 
amendment of the judgment. Lay v. Irwin, 121. 

$8. Damages for a frivolous appeal cannot be granted by the court, where they have 
not been asked for by the appellee. Thayer v. Littlejohn and others, 140. Aikin 
and others v. Freeland and others, 573. 


XIII. Re-hearing. 


39. Where the attention of the court has not been drawn to a bill of exceptions in 
the record, either by the points filed, or on the first hearing of the case, it will not 
be noticed on a re-hearing. 

Petitpain v. Palmer and Husband—On a Re-hearing,, 221. 

40. A re-hearing will not be allowed on a point not made inthe argument of the 
case, nor noticed in the points filed. 

Rightor and others v. Phelps—Application for re-hearing. 


ARBITRATION. 


1. Arbitrators must determine as judges, agreeably to law. 

Church of St. Patrick v. Dakin and another, 202. 

2. Anaward must decide the whole matter submitted, and not go beyond the submis- 
sion. It must be certain, final, and conclusive, leaving no matter of fact or law 
undecided. Jd. 

3. Every fact and question must be-so presented by an award, as to enable the court 
to act on the award itself, and to execute it as a whole ; though the mere omission 
to determine an exact sum will not annul it, where the arbitrators have given the 
necessary information to enable the court to fix the amount withoutgoing out of 
the award itself. 0. 

4. The provision of art. 3096 of the Civil Code, that an award, in order to be executed, 
must be approved by the judge, is only intended to invest it with sufficient autho- 
rity to insure its execution, and not to submit its merits to the examination of the 
judge, which can only be done by appeal. 6. 

5. A provision in articles of co-partnership, that all disputes growing out of the part- 
nership transactions shall be submitted to arbitration, does not apply to an action, 
instituted after the dissolution of the partnership by the death of one of the mem- 
bers, for a final settlement of the partnership affairs. 


Gallier v. Walsh and another, 226. 


ARREST. 


1, Art. 221 of the Code of Practice which provides that a creditor may, under certain 
circumstances, arrest a debtor about leaving the state, when the debt is not yet 
due, is limited to cases in which such debtor was a resident at the time of con- 
tracting the debt, or being a non-resident, bound himself not to leave the state 
before giving security, or before the debt became due. 

Armistead and another v. Sanderson, 176. 

2, Where a debt has been contracted with a non-resident, by a party who knew him to 
be such, the former cannot be arrested before the debt becomes due, on the ground 
that he is about leaving the state with the intention of defrauding his creditors, 


where such intended departure is the only circumstance offered to justify the 
suspicion. Jb, / 
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3. On a rule to show cause why an order of arrest should not be dissolved, in a case 
in which property had been previously attached, proof of the insufficiency of the 
property attached will not be on the plaintiff, where its ny was not made 
a ground of the rule to quash the arrest. 

New Orleans Canal and Banking Company v. Comly, 231. 


ATTACHMENT. 


. Where ina suit by attachment, an intervenor establishes his claim to the property 
seized, the costs must be borne by the party cast. But where, in such a case, by an 
agreement between the parties, including the intervenor, the property, beingaof a 
perishable nature, is sold, and the proceeds deposited to await the decision, the 
sheriff will be entitled to retain out of the proceeds, the expenses of the sale, and 
of the safe keeping of the property from the date of such agreement. The agree- 
ment was for the benefit of all: and the sheriff was their agent to carry it into 
effect. The intervenor must look to the plaintiff for reimbursement. 

Graham v. Swayne, 186. 

2. Where a factor who has received instructions to pay a debt out of the proceeds of 
property consigned to him for sale, for the purpose of preventing an attachment, 
advances the amount, and pays the’ debt before any attachment is levied, his pri- 
vilege for such advance on the property consigned will be superior to that 
acquired by a subsequent attachment. Hundley v. Spencer and another, 209. 

3. No appeal will lie from a judgmeut ona rule to show cause why an attachment 
should not be set aside. The judgment is an interlocutory one, works no irrepar- 
able injury, and may be corrected, if erroneous, by appeal from the’ final 
judgment. Hart v. Philipps, 223. 

4, Where property has been attached, on an affidavit that the defendant had left the 
state with the intention of never returning, his subsequent return will not alone 
be sufficient to dissolve the writ, where circumstances render it probable that his 
original intention was not to return; otherwise, where nothing suspicious ex- 
isted, or where an intention to return was proved. 

New Orleans Canal and Banking Company v. Comly, 231. 

5. Property attached is not represented by the bond given for its release ; nor can the 
question of ownership be examined after it has been bonded. 

Beal v. Alexander, 277. 

6. A rule against the sureties in a bond for the release of property attached, to make 
them responsible where the judgment has not been satisfied, is, under the act of 20th 
March, 1839, to be tried summarily and without a jury, unless the defendant alleges 
under oath that the signature is not genuine, or that the judgment has been satisfied. 

Db. 

7. A clerk has a general privilege on all the property of his employer. A sale, ac- 

companied by delivery, destroys this privilege ; not so an attachment. The pro- 

perty attached belongs to the original owner, until divested by a sale; and the 
privilege of a clerk, will entitle him to be paid in preference to the attaching 

creditor. ‘Tiernan v. Murrah and another, 443. 


ATTORNEY AT LAW. 

1. An attorney at law, though entitled to a commission on the amount recovered, 
will be a competent witness for the plaintiff. Burke v. Brazeale and another, 73. 
2. Anaffidavit fora continuance on the ground of the indisposition of the principal coun- 

sel, unaccompanied with any allegation that he was in possession of papers necessary 


ae 
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on the trial, will be disregarded, where the circumstances of the case indace the 
belief that it was made for delay. Hooper v. Hyams, Executor, 90. 


3.. The fees of counsel employed by an administrator on rendering the account of his 
administration, are a part of the expenses incurred, and form a correct charge 
against the estate; and when the account has been rendered by the administratrix 
of a deceased administrator, she will be entitled to claim the allowance of such 
fees for counsel employed by her to render the same. 

Smith, Administrator, v. Cheney, Administratrix, 98. 


4, he compensation allowed to counsel appointed to represent the absent creditors in 
eases of insolvency, is in no case to be paid by the mass of creditors. The act of 
1817, which provides that such compensation shall be at the rate of five per cent on 
the amount recovered for the absent creditors, to be deducted from such amount, and 
that it shall not exceed the sum of two hundred and fifty dollars, is not repealed by 
the 3164th article of the Civil Code. Bijotat v. His Creditors, 272. 


5. In all cases where compensation is to be computed by a per centage, and no sum is 
realized by which it is to be borne, the compensation fails. 2. 


6. An attorney’s fee, for services in making out the accounts, and attending to the de- 
fence of a suit against the succession of a’ deceased administrator, instituted before 
the court in which such succession was opened, for a balance due to the estate which 
he administered, cannot be charged to the latter estate. Itis only when an account 
is regularly rendered by the representative of an estate, in the court under whose au- 
thority it is administered, that the expense attending it, is chargeable to the estate. 

Thomas, Administrator, v. Bourgeat, Executor, 403. 


7.. A contract made by the syndie of the creditors ofan insolvent with counsel, to pay 
a certain sum for professional services for the benefit of the estate, is not con- 
clusive upon the creditors, who may oppose the allowance, and reduce the 
amount, if exorbitant. Such allowance should be in proportion to the number 
and importance of the suits prosecuted or defended, and to the other professional 
services rendered ; and will form a charge upon the creditors. 

Girard and another v. Their Creditors, 455. 


8. The functions of an attorney appointed by a Court of Probates to represent the 
absent heirs of a succession, cease whenever the heirs present themselves, or send 
their powers of attorney to claim their respective portions'of the estate. 

Succession of Morgan, 516. 


ATTORNEY IN FACT. 


See AGENT. 


ATTORNEY OF ABSENT CREDITORS. 


See Artrorney aT Law, 4, 5. 


ATTORNEY OF ABSENT HEIRS. 


See Atrorney aT Law, 8. 


AWARD. 
See ArpitraTioy, 2, 3, 4. 
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. BAIL. 


1. Bail are not entitled to notice of a fieri facias, or capias ad satisfaciendum, 
issued against their principal. Valentine v. Christie, 298. 

2. No proof will be required of.the signatures to a bail bond, taken and attested 
Officially by a justice of the peace. The State v. Boisseau and others, 588. 

3. Whemra bail bond has been executed by filling up a printed form; interlineations 
made in consequence of want of space to contain all the necessary writing, will be 
considered as sufficiently accounted for. Jb. 

4, Bail not fixed with the debt before the passage of the act of the 28th of March, 
1840, ‘to abolish imprisonment for debt,’ were discharged by that act. 

Frey and another vy. Hebenstreit and another, 561. 


5. The 19th section of the act of 10th February, 1841, cannot revive the responsi- 
bility of bail previously discharged by the act of the 28th of March, 1840. Jd. 


. 6. The condition of a bail bond, that the defendant shall not depart from the state 


without the leave of the court, is modified by the provision of art. 230 of the Code 
of Practice, that ‘one who has become surety that another shall not depart from 
the state, or leave the jurisdiction of the court by which the order of surety was 
granted, may be discharged from-all responsibility by surrendering to the sheriff 
the person of the debtor.’ Jd. E 

7. Bail will be discharged, where the surrender of the debtor becomes impossible by 
the act of God, asin case of the death of the debtor; or is rendered vain and 
useless by the act of the law, asin case of the abolishment of imprisonment for 
debt. 1d. 


BAILMENT. 
See Carriers. Deposir. Hirep Lasporers. PLEDGE. 


BANKS. . 


I. Banks generally. 
lI. Bank of Tennessee. 
Ill. City Bank of New Orleans. 
IV. New Orleans Canal and Banking Company. 


I. Banks Generally. 


1. Where part of the directors of a bank exclude one of their number from the 
privilege of examining the discount book, to which all the rest have access, 
on the ground that he is hostile to the institution, and will use the information 
he may obtain to its injury, a mandamus will lie to enforce the right, which is 
essential to the discharge of his duties asa director. 

Hatch vy. City Bank of New Orleans, 470. 

2. Every note issued by a bank, promising to pay a given sum on demand, isa 
distinct and separate promise. 

Bartlett vy. New Orleans Canal and Banking Company, 545. 


3. The neglect or refusal by a Bank to pay its notes in specie, is only a passive 
violation of its contracts; and the mere announcement of its intention not to pay 
notes in specie, by a resolution suspending specie payments, cannot, -conse- 
quently, be considered an active violation of its contracts. 6. 
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Il. Bank of Tennessee. : 


4. The Bank of Tennessee, at Nashville, and its branches, form only one corporate 
body, under the name of the Bank of Tennessee. The branches are not empowered 
to issue notes, or to sue or be sued; andany property of the Bank will be liable 
for notes issued under the authority of the principal Bank, though payable at one 
of the branches. ‘T'rezevant v. Bank of Tennessee, 465. 


III. City Bank of New Orleans. 


5. By the charter of the City Bank of New Orleans, the transfer book, and the 
minutes of the proceedings of the Board of Directors, are the only books required 
to be kept. The latter is only open to the inspection of the stockholders os 


one month in each year; as to the former, the charter is silent. 
Hatch y. City Bank of New Orleans, 470. 


IV. New Orleans Canal and Banking Company. 


6. The penalty, provided by the twentieth section of the charter of the New Orleans 
Canal and Banking Company, which declares that if the Company shall suspend 
or refuse to pay any of its notes, deposits, or other obligations in specie, that the 
party may recover interest at twelve per cent a year from the time-of such sus- 
pension or refusal, cannot be recovered without a demand and failure to pay on 
the part of the Company; and such interest can only be recovered from the time 
of the demand and failure. 

Bartlett y. New Orleans Canal and Banking Company, 543. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


. Form and Requisites a9 a Bill or Note. 
Il. Parties. 
III. Consideration. 
IV. Transfer. 
V. Presentment for Acceptance, and Payment. 
Protest, and Notice. 
VI. Promise to pay after Discharge. 
* “VII. Remedy by action. 


— 


I. Form and ‘Requisites of a Bill or Note. 


1. Every note issued by a bank, promising to pay a given sum on demand, is a 
distinct and separate promise, 
Bartlett y. New Orleans Canal and Banking Company, 543. 


Il. Parties. 

2. As a general principle, an administrator cannot create any liability binding on 
the estate, though he may, on receiving payment, discharge a debt due to it; and 
if he discount a note received in payment on the sale of property belonging 
to the estate, his endorsee will have a claim against him personally, and cannot be 
compelled to wait for payment in the ordinary course of administration. 

Hestres v. Petrovic and another, 119. 
3. A wife not separated in property from her husband, cannot bind herself jointly 
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with him, either as drawer or endorser of a note, for a debt contracted on ac- 
count of the community during the marriage. 
Martin, Executor, v. Drake and Husband, 218. 

4. A note dunia by a wife not separated in property, to the order of her husband, 
and endorsed by him, is void; the latter cannot enforce its payment, nor transfer 
by endorsement any right to a third person to enforce it. Jd. 

5. A note drawn by a wife, payable to her husband, is absolutely null and void in 
the hands of the latter; no law recognizes any obligation of the wife to the hus- 
band, resulting from any contract between them. But where such note has 
been endorsed by the latter to a third person, it will bind the endorser. 

Petitpain v. Palmer and Husband, 220. 
III. Consideration. 

6. Failure of consideration, will be no defence by the maker, to an action by the 
purchaser of a note sold at a sheriff’s sale, unless jt be proved that the purchase 
was made with knowledge of such defence. Faulk vy. Clack, 8. 

7. Where a promissory note did not come into the hands of the plaintiff, in the 
ordinary course of business, the maker may prove want or failure of considera- 
tion. Littell, Tutrix, v. Marshall’and others, 51. 

8. Improvements made on the public lands may be sold, and are a good considera- 
sion fora note, though such sale gives no title to, nor any lien or privilege upon 
the land independently of the rights conferred by the laws of the United States, 

Ratcliff v. Bridger, 57. 

9. One who has received an injury, for which he is entitled to damages in a civil 
action, and which may give rise to a criminal prosecution, may lawfully receive a 
sum, the amount of the damages to which he is entitled, even when offered in the 
hope that, being satisfied therewith, he will not resort to a criminal prosecution ; 
and a promise to pay such damages is a good consideration for a note, 

Butterly v. Blanchard, 340. 


IV. Jransfer. 


10. Possession of a negotiable instrument endorsed in blank, is prima facie evidence 
of ownership, and yields only to proof to the contrary. 

Dussin v. Charles and another, 195. 

11. The plaintiffs, as agents of the owner of certain notes, deposited them with 
defendants for collection; the notes were not paid at maturity, nor were they re- 
gularly protested, but were subsequently returned to the owner. Plaintiffs, con- 
sidering themselves responsible to the latter, sued defendants in their own names, 
alleging that the notes were deposited by them as agents of the owner. Held, that 
the plaintiffs not having paid the amount of the notes, and their agency having ter- 
minated, payment to them would not exonerate the defendants from the 
claim of the owner. Hermann and another v. The Union Bank of La., 222. 

12. Instructions to an agent to invest the proceeds of a bill in a particular way, is an 
express and special authority to endorse the bill in the name of the principal, such 
as is required by art. 2966 of the Civil Code; for the investment could not be 
made without such endorsement, whether money were to be procured by the sale 
of the bill, or the bill itself were to be given in payment for the articles in which 
the investment was to be made. Swift and others v. Hare and another, 303. 


V. Presentment for Acceptance, and Payment, Protest, and 
Notice. “ 
13. Notice of protest may be given on a Sunday, or day of public rest, or holyday; 
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but the endorser is not bound to open the letter containing ‘the notice, or to’act on 
it, until the next day. Deblieux and another.v. Bullard and another, 66. 

14. Under the act of 14th February, 1821, the certificate of a notary will not be 
sufficient proof of notice of protest, unless attested by two witnesses, Jd, 

15. Demand of payment and presentment of the note at the place of paymentin- 
dicated in the instrument itself, are indispensable to a reeovery against the maker, 
and a fortiori against the endorser. Hart and others v. Long and another, 88. 

16. Notice of protest to the endorser of a promissory note, when sent by mail, 
must be directed to the post office nearest to his residence, where it.is not shown 
that he was in the habit of receiving his letters from another office, or he'will 
be difcharged. Union Bank of Louisiana vy. Brown and another, 107. 

17. Where a-note is drawn by two persons, who are bound iz solido, the endorser 
will be liable after notice, on proof of demand of either, and refusal of payment. 

Hestres v. Petrovic and another, 119. 

18, Notice of protest: to an endorser who had left the country with the intention of 
remaining abroad, served on his agent, will bind the former. JB, 

19, \Where a note is made payable at a future period, with interest from date if not 
punetually paid, such interest is in the nature of a penalty for not punctually per- 
forming the principal obligation, and the failure to do so must be strictly proved 
to entitle the plaintiff to recover the additional interest: _ Where such a note 

‘was payable at a particular place, proof that it was presented and demand 
of payment made at such place. ‘after it fell due,’ will not entitle the holder to 
recover the additional interest. Glover and others v. Doty, 130. 

20. The maker of a note cannot complain of the want of protest, or that it” was 
illegaly protested. McDonough v. Fost, 295. 

21. Where a note is payable at a. particular place, payment must be demanded there 
before a recovery can be had. Stillwell v. Bobb, 311. 

22. Notice of protest to an endorser, living four and a half miles from the town where 
the note was payable, addressed to him through the post office of that town, which 
was the nearest to his residence, is insufficieut by the Jaws of Mississippi; aliter, 
under the laws of this state. Glenn v. Thistle, 572. 

VI. Promise to pay after Discharge. 

23. Where in an action against the endorser of a note, the plaintiff has been non- 
suited in consequence of want of legal demand at the place of payment, and, pend- 
ing a motion for a-new trial, the latter, with full knowledge of the circumstances 
of the demand and of the non-suit, undertakes voluntarily and absolutely to pay, 
he will be bound. . Hart and others v. Long and another, 83. 

24, Where the endorsers of a’note, who were partners at the time of en eonian inet. 
shave been discharged by want of legal demand, a subsequent promise to pay, 
made by one of them after the dissolution of the firm, will not be binding on _ 
other. Jb. 

25. To. render obligatory, a promise by an endorser to pay a note from which he has 
been exonerated in consequence of want of notice of non-payment by the maker, it 
must be shown that the promise was made by the former, with a full knowledge 
that he had been legally discharged. Glenn v. Thistle, 572. 

_ - VII. Remedy by Action. 
26. Fhe drawer of a note negotiated after maturity, may set up any equitable de- 


fence against the holder, which he could have urged against the payee. 
- Ford y. Dosson, 39. 
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27. In a suit by the holder against the drawer of a promissory note, negotiated after 
maturity, whieh had been given on the settlement of a partnership formerly existing 
between the drawer, the payee, and a third peison, the defendant may be relieved 
by showing error in the settlement, without making his partners parties to the 
suit. Ford v. Dosson, 39. 

28. It will be no defence to an action by the payee of a note, that it was taken by him 
for a debt due to an estate of which he liad been administrator, and had, on a settle- 
ment of his accounts in the court of probates, and a subsequent partition among 
the heirs, been assigned to one of them, where there is no evidence that the plain- 
tiff seeks to avail himself of the suit to the injury of the latter. The transfer 
being a matter of record, the defendant will be discharged by payment to the heir. 

Duval v. Kellam, 58. 
“29, The holder of a note may sue the last endorser, though the maker and previous 
endorser be solvent. Lambeth and another v. Caldwell and others, 61. 

$0. In an action by the endorsee against the maker and endorser of a note given for 
the price of a slave, evidence that the slave has instituted a suit for her freedom, 
will not entitle the defendant to a continuance until such suit can be decided; but, 

” at most, toa suspension of the payment of the price, until security is given accord- 
ing to art. 2555 of the Civil Code. Dussin v. Charles and another, 195. 

$1. An accommodation endorser of a noteis a mere surety for the maker; and a privi- 
ty exists between such surety and the ereditor,which compels the latter to preserve 
unimpaired all his rights against the debtor, where he intends to look to the sure- 
ty for payment. This obligation is a corollary of the right of subrogation, esta- 
blished by law in favor of the surety who pays the debt of his principal ; and if 
the creditor fail to comply with this obligation, or-destroy or impair the right of 
subrogation to his mortgages or privileges, the ‘surety will be released. 

Hereford v. Chase, 212. 

52. The vendor of slaves, sold in a lump, received from the purchaser a note for the 
price, endorsed by a third person as surety for its payment, and subseqently pur- 
chased from his vendee a part of the slaves. Held, that the vendor’s privilege, and 
the surety’s right of subrogation to it, were indivisible; that the latter existed en- 
tire as to all the slaves, for the full amount of the debt, and that it could not be 
divided and restricted to eertain slaves, for certain amounts, at the will ofthe 
original vendor ; and that by such re-purchase the endorser was discharged. Had 
the vendor repurchased all the slaves, his privilege would have been extinguished 
by confusion ; and the subrogation to which the surety would be entitled on pay- 
ing the price, would have become impossible. 0. 

33. In a suit against the endorser of a note, where the name of the latter has been 
erased, the plaintiff must account for the circumstance, or the obligation will be 
considered as cancelled. The affidavit of the plaintiff will not be received to 
prove that such erasure was made through error or accident; it must be 
established by legal evidence, not by the declarations of the party who seeks to 
recover. Slocomb and others v. Watkins, 214. 

34. Where one, of two obligors on a joint note who must be sued together, has died, 
the action must be brought before a court of ordinary jurisdiction. 

Gallier v. Walsh and another, 226. 

35. In an action on a note, not protested at maturity, where the defendants have not 
been put in default before suit, and there is no evidence of any promise to pay 
interest, it will only be allowed from judicial demand. 

Pawling v. Houren and others, 229, 
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36.. Plaintiff was holder of defendant’s note for the purchase of a lot, subsequently sold 
by the latter to a third person, who bound himself to. pay the note. Plaintiff did not 

. intervene in the act of sale from the defendant, and expressly declare by’ signing it 
that he accepted the vendee as his debtor; but he always looked to him as such, re- 
ceived payments from him, sued in his own name on the agreement in the contract 
between him and the defendant, and after obtaining judgment, granted him delay on 
conditions more onerous to defendant than any he had agreed to: Held, that defendant 
was discharged. Walion v. Beauregard, 301. 

$7. Where, in an action against the drawer and accommodation endorsers of a bill, 
there was judgment for plaintiff against the drawer for a part of the amount 
claimed, but against the plaintiff as to the endorsers, and he appealed from so mueh 
of the judgmentas was in favor of the latter, without making the drawer a party to 
the appeal. Held, that as the drawer is not a party, the amount of the judgment 
cannot be changed as to her, nor increased as to the endorsers, who must be viewed 
as her sureties, and cannot be made liable for a larger sum than the principal 
debtor. Tenney v. Russell and others, 449. 

$8. Costs of protest of a bank note may be recovered, though a notarial demand was 
unnecessary to entitle plaintiff to interest. The object of the protest is not only” 
to secure interest, but to procure permanent and authentic evidence of a demand 
at the place of payment. And where different notes of the same institution, held 
by the same individual, are separately protested, he will be entitled to recover the 
costs of protesting each note. Having to make a separate demand on each, the 
notary might well refuse to include them all in a single protest. 

Trezevant and others v. Bank of Tennessee, 465. 

59. The neglect or refusal by a Bank to pay its notes in specie, is only a passive 
violation of its contracts; and the mere announcement of its intention not to pay 
notes in specie, by a resolution suspending specie payments, cannot, consequently, 
be considered an active violation of its contracts, 

Bartlett vy. New Orleans Canal and Banking Co., 543. 


r 
CAPIAS AD SATISFACIENDUM. 


1. Bail aré not entitled to notice of a capias ad satisfaciendum, issued against their 
principal. Valentine v. Christie, 298. s 

2. The act of the 28th of March, 1840, having abolished the capias ad satisfaciendum, 
no such writ could be executed, though in the hands of the sheriff at the time 
of the passage of the act. Frey and another v. Hebenstreit and unother, 561. 

3. A sheriff cannot be made liable for failing to return a capias ad satisfaciendum, 
where the writ was abolished before the return day. J0. 


CARRIERS. 


Art. 2939 of the Civil Code applies to common carriers ; and so does art, 2938, under 
certain modifications. Bailey v.-Stewart, 410. 


CERTIORARI. 


Where the certificate of the clerk shows that parol testimony, taken on the trial, but 
not reduced to writing, is not to be found in the record, and there is no statement 
of facts, the appellant cannot be relieved by. a certiorari, as it appears from the cer- 
tificate of the clerk that he cannot send up the evidenee. 

Roberte vy. Benton, 2d Case, 100. 
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CITATION. . 


1. Where there is no evidence that defendant had more than one domicil, it_is unne- 
cessary to state in the sheriff’s return, that service of citation was made’ ut his 
usual domicil. Griffing, Administratrix, v. Caldwell and others, 15. 

2. It is not necessary that it should appear from the sheriff ’s return, thatthe copy of 
citation served on the defendant was sealed with the seal of the court and certified 
by the clerk tobe atrue copy. 1d. “ 

3. Service of citition must be accompanied with that of a copy of the petition’; the 
latter is the only document from which the defendant can ascertain the demand 
with which he is required to comply. 

Harris, for the use, €9c., y. Alerander and another, 30. 


CLERK. 


See Privitece, 8. 





CLERK OF COURT. 


1, Clerks of courts cannot certify any thing done in the prosecution of a suit, other- 
wise than by a copy of the minutes or records, unless specially authorized by 
law. Tuaylor’s Adm’rs and another v. Jeffries’ Adm’rs, 1. 

2. It is not necessary in granting an injunction that the judge should state in his order 
into what court it is to be made returnable. It is the duty of the clerk to issue the 
writ according to law. Stanbrough v. Scott, Sheriff, and another, 43. 


CLINTON AND PORT HUDSON RAIL ROAD COMPANY. 


The charter of the Clinton and Port Hudson Rail Road Company empowers the 
i company, to transfer, for any legal purpose, notes belonging to it. 
Myers v. De Lee, 516. 


CODES, ARTICLES OF, CITED, EXPOUNDED, &e. 


.* I. Civil Code of 1808. 
Il, Civil Code. 
III. Code of Practice. 


I. Civil Code of 1808. 


Book Ill, Tit. XVII, arts. 12,15. Rights of creditor on thing pledged. Carraby 
vy. Le Breton, curator, 242. 


; II. Civil Code. 


123. Action by married woman. Gorman v. Berghans, 230, 468. 

185. Emancipation of slaves, Maria and another v. Edwards, ex’r, and another, 

} 359. 

203. Husband of mother presumed to be father of her children, Eloi v. Mader, 
581. : 

210. Period in which legitimacy of child may be contested by husband of mother. Jb. 

301. Duties and powers of under-tutor. Bry, under-tutor, v: Dowell, ex’r., 111. 

338. Adjudication to father or mother of property held in common with minor 

ehild. Hart and others v. Foley, 378. 
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352. Costs of rendering tutor’s account. Borne v. Perret, tutrir, 342. 
356. Action of minor against tutor. Bry, under-tutor, v. Dowell,ex’r, U1. 
437. Property in the estate and rights of a corporation. Hatch v. City Bank of 
New Orleans, 470, 
775. Owner of the estate to fix place where servitude to be exercised, ei uncer- 
tain. De La Croix v. Nolan, $21. 
785; 786, 791, 800. Prescription of servitude for non-user. Jb. 
1035. Right of beneficiary heir to administration. Suécession of Manson, 235. 
1063. Expenses to be borne by the succession. Smith, adm’r, v. Cheney, adm’x. 98. 
1112. Opposition to application for curatorship of vacant suceession or absent heirs. 
* Succession of De Armas, 461. 
1210. Termination of functions of attorney of absent heirs. Succession of Morgan, 
514. 
1261, 1267. Purtition of property of a succession. McCollum and husband v. Pal- 
mer and others, 512. 
1290. Contestations in-the course of the partition of succession property ordered to 
be made by a notary: Stewart v. Pickard and others. 415. 
1291. Special tutors to minors having opposing interests in the partition of a succes- 
sion. McC.lium and husband v. Palmer and others, 512. 
1297. Opposition to the homologation of partition of succession property " a 
notary. Jb. 
1507, 1509. Substitutions. Rachal, tutor, v. Rachal and husband, 115. 
1574, 1576. Nuncupative testament, tinder private signature. Falkner and wife v. 
Friend, ex’r, 48. Maria and another v. Edwards, ex’r, and another, 359. 
1676. Commissions of executor. Succession of Milne, 400. 
1784. Incapacity of wife to bind herself for husband. Petitpain v. Palmer and hus- 
band, 220. , 
1926. Damages when due for active violation of a contract. Bartlett v. New Orleans 
_ Canal and Banking Co., 543. 
1932. Interest, when not stipulated, due from default. Klady v. McGuire—Re- 
hearing, 26. 
1967, 1970, 1971. Parties to action by creditor to avoid contract in fraud of his 
rights. Potier v. Harman and another, 525. 
1982. Prescription of one year in action by creditor to avoid contract in fraud of his 
rights. Laville v. Hébrard and another, 435. 
1987. Exemption of certain personal rights from liability to seizure. Allen v. Ar- 
: nouil, 399. Wap 
1988. Contract made, before debt accrued, cannot be annulled by creditor. La- 
ville vy. Hébrard and another, 435. 
1989. Prescription of one year in action by creditor to avoid contract in fraud of his 
rights. Ib. 
2188, 2189. Novation. Walton v. Beauregard, 301. 
2252, Ratification of obligations. Walden v. Peters and another, 457. Same v. 
Strong, 459. 
2256. Admissibility of parol evidence to explain or contradict written instruments. 
Benton v. Roberts and another, 101. 
2257. Proof of agreements relative to personal property not reduced: to writing. 
Litteil, tutriz; v. Marshall and others. 


2258, 2259. Loss or destruetion of written obligations. Sloeomb: and others vy. Wat- 
kins, 214, 
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2278. Obligation of proprietor to reimburse manager necessary and useful expenses. 
Griffin, tutor, vs Waters, 149. 

2295. Quasi-offences. Police Jury of St. Helena v. Fluker, adm’r, 389. 

2299. Responsibility of masters and employers for damages by servauts and others 
employed by them. Hart v. New Orleans and Carrollton Rail Road Co., 
178. 

2304. Trespassers liable jointly, and not in solide. Barney v. De Russy, sheriff, 

and others, 75. 

2371. Property belonging to the community of acguets. Bertie v. Walker, 
sheriff, 431. 

2402, Nullity of decree for separation of property, from non-execution. Jd. 

2412, Obligation of wife for debts of husband. Martin, ex’r, v. Drake and hus- 
band, 212. 

2455. Delivery of immoveables. De La Croix v. Nolan, 321. 

2511. Fortuitous event. Kiper, adm’r, v. Nuttall and another, 46. 

2535. Right of purchaser to suspend payment, where danger of eviction, unless se- 
cured. Dussin v. Charles and another, 195. 

2591. Obligation of purchaser at sale for endorsed notes. Perkins v. Dickson, 
tutor, 413. 

2612, 2613. Delivery on transfer of debts and claims. Copley v. Dowell, ex’r. 26. 

2719, 2720, 2721. Laborers hired for a certain time. Shea v. Schlatre, 319. Nolan 
v. Danks and another, 332. 

2722, 2725. Liability of carriers. Bailey v. Stewart, 410. 

2785. Invalidity of stipulation that partner shall not be liable for losses. Perret and 
another v. Keill-and another, 307. 

2843, 2845. Obligations of ordinary partners towards third persons. Dumartrait, 
adm’r, and others v. Gay and another, 62. 

2897. Definition of deposit. Whatley v. Austin, adm’r., 

2915. Depositary must restore precise object received, = 

2933. Privilege of depositor. 0. 

2938, 2939. Responsibility of inn-keepers and carriers, Bailey v. Rawat, 410. 

2966. Where power of attorney must be express and special. Swift and others 
v. Hare and another, 303. 

3006. Extent of liability of surety. Tenney v. Russell and others, 449. 

3015, 3016. Discussion of property of principal debtor. Grifing, adm’r,v. Cald- 

‘ well and others, 15. 

$020. Suit against principal and surety jointly. Jd. 

3026. Action by surety against principal debtor to be indemnified. 2. 

3030. Release of surety. Hereford v. Chase, 212. 

3040. A compromise regulates only what it was clearly intended to embrace. Per- 
ret and another v. Keill and another, 507. 

$077. Arbitrators must determine as judges, according to strictness of law. Church 
of St. Patrick v. Dakin and another, 202. 

3094. The award must fix the sum it sentences a party to pay. Jd. 

3096. Approval of award by the judge. J. 

3119, 3120. Delivery essential to contract of pledge. Myers v. De Lee, 516. 

3130, 3131, 3138. Right of creditor to retain sate till whole debt settled. Wilson . 
v. Bannen, 516. 

3152, Privileges only exist when expressly granted by law. Whatley v. Austin» 

adm’r., 21. 
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3158. Debts privileged on moveables generally. Garretson vy. His Creditors, 445. 

$164. Privilege of counsel of absent creditors for fee. Bijotat v. His Creditors, 272. 

3185. Right of lessor on products of estate, and moveables in house leased. Gar- 
retson v. His Creditors, 445. ‘> 

$191. Privilege for expenses for the preservation of a thing. Graham y. Swayne, 
186. 

$204. Privileges on vessels. Buckley v. McClosky and others, 312. 

$213. Privilege for freight. Wilson v. Bannen, 556. 

$223, 3224, 3225. Right of lessor on products of estate 6r moveables in house leased, 
charges of sale, and funeral expenses. Garretson v. His Creditors, 445. 

3235. Sale of property subject to vendors privilege on the land,and workmens’ on 
the buildings. McDonough v. Le Roy, 173. 

$237. Provision where privileged debts cannot be paid in full. Garretson v. His 
Creditors, 445. . 

$361. In what cases executory process may be obtained, and of proof of failure of 
payment to entitle creditors thereto. McDonough v. Fost, 295. Tildon 
v. Dees, tutrix, 407. 

3373. Action of warranty by third possessor. Landry v. Gamet, 362. 

$399. Requisites to acquire possession. Wafer v. Pratt, sheriff, and another, 41. 

3400. Possession of part when possession of whole. Gillard and others v. Glenn 
and others, 159. 

3409. Possession for another. Wafer v. Pratt, sheriff, and another, 41. 

$412. Involuntary loss of possession. Gillard and others v. Glenn and others, 159. 

3423. Renunciation of prescription. Segond v. Landry, 335. 

3439. Prescription for slaves. Wafer v. Pratt, sheriff, and another, 4. 

$465, 3466. Prescription of thirty and fifteen years. Kemp and others v. Womack, 
369. 

$476. One not possessing as owner cannot prescribe. Wafer v. Pratt, sheriff, and 
another, 41. 

$484. Interruption of prescription by suit. Bell and another, for the use, &c.v. 


Mix, adm’r., 393. 
$486. Interruption of prescription by acknowledgment of claim. Wilson v. Ban- 


nen, 556. 

$488. Prescription against minors and interdicted persons. Kemp and others v. 
Womack, 369. 

$499. Prescription of one year, for wages of workmen and laborers, Townsend and 
another v. Caldwell, 435; and for freight, Wilson v. Bannen, 556. 

3505. Prescription of five years for negotiable instruments. Baird and others v. 
Livingston, 182. 


III. Code of Practice. 
15. Action only to be brought by one having an actual interest. Hatch v. City 
Bank of New Orleans, 470. 
47, 49, Requisites'to entitle one to institute a possessory action. Griffin v. Cotten, 
142. Gillard and others x. Glenn and others, 159. 
63. Executory process against debtor, on title imparting a confession of judgment. 
McDonough vy. Fost, 295. 
69. Hypothecary action: against third possessor. Duncan v. Elam, 135. 
106. Action by a married woman. Gorman v. Berghans, 230, 468. 
179, No. 4. 186. Service of petition and citation. Harris, for the use, &c. v. Alex- 
ander and another, 30. 
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. 221. Arrest of debtor about leaving the state, where debt not menal Armistead and 
another v. Sanderson, 176. ‘ 

230. Surety that party will not leave jurisdiction, and for his appearance at court. 
Frey and another v. Hebenstreit and another, 561. 

283. Expenses of sheriff for care and preservation of property sequestered. Gra- 
ham.v. Stoayne, 186. , 

304. Oath to obtain injunction. Stanbrough v. Scott, sheriff, and another, 43. Jewell 
and others v. Jewell and others, 316. 

$12, 314. Confirmation of judgment by default. Grifing, adm’r, v. Caldreell and 
others, 16. Fowler v.. Smith and husband, 448. 

324, Obligation of defendant to confess or «dleny his signature. Grifing v. Caldwell 
and others, 15. 

347, 348. Right to propound interrogatories to parties to the suit. Martin v. 
Wright, 299. 

$49. Interrogatories to be taken for confessed on refusal or neglect of party to 
answer. Knight v. Murchison, 31. 

379, 380, 381. Delay to cite warrantor. McClure and another, ez’rs, v. Copley 
and another, 133. 

596. Opposition of third persons may be made, when. fafer v. Pratt, sheriff, 
and another, 41. 

401. Opposition of third persons having privilege on thing seized. Barkley v. 
McClosky and others, 312. 

492. Action after discontinuance, on payment of costs of first suit. Jordan v. Black, 
575. 

548. Property of successful party in a judgment. Williams v. Gallien, 94. 

554. Interest on unliquidated claims. Klady v. McGuire, 25, 26. 

560. New trial on account of newly discovered evidence. Bonnet v. Legras, 92. 

566. Appeal from interlocutory judgments. Hart v. Philipps, 223. 

567. Waiver of appeal by voluntary execution of judgment. Prentice v. Chewning, 
71. 

574. Amount of bond on develutive appeals to be fixed by judge. Duperron v. Van 
Wickle, sheriff, and others, 324. 

575. Period in whichan appeal will lie. Lazarre v. Snow, 60 ; amount of bond on 
suspensive appeal, Roman, Governor, for the use, §-c-., v. Peters and 
others, 522. 

593. Period after which no appeal willlie. Lazarre v. Snow, 60. 

594. Abandonment of appeal. Jtoberts v. Benton, 1st Case, 100. 

606, No.4. Nullity of judgment from want of legal citation. Harris, for the use 
€9c., v. Alexander and another, 30. 

659, 661. Expenses of sheriff for care and preservation of thing seized under a 
Sieri facias. Graham v. Swayne, 186. 

679. Purchaser of property sold subject to privilege or mortgage. Firemen’s In- 
surance Co. of New Orleans v. Gillingham and others, 305. 

686. Seizure by creditor having privilege or mortgage for a debt, of which all the 
instalments are not due. Florance v. Orleans Navigation Co., 224. 

708. Release of property adjudicated from mortgages. Hart and others v. Foley, 
378. 

716, 717, 718. Bond from purchaser of property sold on twelve months’ credit. 
Burthe and another v. Bernard, 595. 

728, Alias fiert facias. Black v. Catlett and another, 540. 


s 
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732. When executory process may be obtained. Tildon v. Dees, tutrix, 407. 
735. Notice to debtor on obtaining order of seizure and sale. McDonough v. Fost, 
2J5. 
756. Trial of summary cases. Valentine v. Christie, 298. 
789. Certain orders which courts may issue. Hatch vy. City Bank of New Or- 
leans, 470. 
829. Writ of mandamus, how issued and to whom directed. Hatch v. City 
Bank of New Orleans, 470. 
830. Object of the writ. Jb. 
831. When it may be issued, where other means of relief. Jb. 
835. When directed to corporations. Jd. ‘ 
838. When to judges of inferior courts. Succession of Wedderburn, 263. 
890. Answer of appellee. Griffing, adm’x. v. Caldwell and others—application 
for re-hearing, 18. 
897. Assignment of error when to be filed. Dorsey v. Harding, sheriff, and an- 
other, 132. Ward and others v. Armistead and another, 460. 
907. Damages on appeal. Aiken and others v. Freeland and others, 573. 
924, Exclusive powers of courts of Probate to decide on claims for money against 
successions. Thomas, adm’r, v. Bourgeat, ex’r., 403. 
972. Opposition to application for curatorship of vacant succession or absent heirs. 
Succession of De Armas, 461. 
986. Action on claims against successions. Bell and another, for the use, €c. v. 
Mix, adm’r., 393. 
987. Payment of judgments against successions. Gallier v. Walsh and another, 
226. Bell and another, for the use, &c. v. Mix, adm’r., 393. 
989. Interest on debts due by successions. Police Jury of St. Helena v. Fluker, 
adm’r, 389. : 
1027. Decree for partition of the property of a succession. McCollum and hus- 
band v. Palmer and others, 512. 
1029, 1030, 1031, 1032. Homologation of the partition of succession property. 
Griffin, tutor, v. Waters, 149. 
1037. Power of courts of Probate to issue writs of sequestration. Cordes, curator, 
v. Clarke, 271. 
1042. Evidence before courts of Probate. Pinnell, tutor, v. Scriber, adm’r, 2. 


COMPENSATION. 


One sued as security on the promissory note of an insolvent, may plead in compen- 
sation and reconvention an amount of money due to the principal debtor in the 
hands of plaintiff, for which the latter had given no consideration ; and interest 
will be allowed on it from the date of the judgment. Mereday v. Weal, 23. 


COMMUNITY OF PROPERTY BETWEEN HUSBAND 
; AND WIFE, 


See Huspanp anp Wire, II. 


CONSUL. 


See Evipence, 16. 








- 
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CONTINUANCE. 


An affidavit for a continuance, on the ground of the indisposition of the principal 
counsel, unaccompanied with any allegation that he wa®in possession of papers 
necessary on the trial, will be disregarded, where the circumstances Of the ease 
induce the belief that it was made for delay. Hooper v. Hyams, Executor, 90. 


COMPROMISE. 


1. A compromise by a tutrix will not be binding on the minor, unless subsequently 
ratified by the latter. . Nantz v. Wyatt and others, 10. 

2. Authority to an agent to settle or compromise a debt, does not empower him to 
bind his principal to defray the costs,and incur the responsibility of collecting 
notes, offered to him in settlement by the debtor? 

Dixon v. Ford and another, 253. 

3. A compromise regulates only such matters’as it clearly appears that the parties 
intended it should embrace, and the necessary consequences thereof. 

Perret and another y. Keill and another, 307. 


CONTRACTS. 
I. Nature and ‘Interpretation ofe Contracts. 
II. Parties, and Third Persons. 
Ill. Legal Contracts. 
IV. Rescission and Extinction. 
V. Confirmation or Ratification. 
VI. Remedy by Action. 


{. Nature and Interpretation of Contracts. 


1. A bond for a certain sum, with a conditiun that it shall be void on the delivery by 
the obligors of a particular note, is a contract the principal obligation of which is 
the payment of the sum whieh it acknowledges to be due, subject to a resolutive 
condition, to wit, the surrender of the note. 

Lenoir and another v. Kain and others, 233. 

2. The execution of an obligation may be suspended, but the obligation itself can- 
not. Where the obligation has once ceased to exist, it can only be revived in 
the manner it was created. Frey and another v. Hebenstreit and another, 561. 


II. Parties and third persons. 


$. A party may be bound by what is contained in an act between third persons, 
where it is proved that he had notice of it; and, as parol testimony is necessary 
and admissible to prove such notice, whatever took place at the time of notice, 
may, by the same kind of evidence, be proved as part of the res gestz. 
Benton v. Roberts and another, 101. 
4. A contract made by the syndic of the creditors of an insolvent with counsel, to 
pay a certain sum for professional services for the benefit of the estate, is not con- 
clusive upon the creditors, who may oppose the allowance, and reduce the 
amount, if exorbitant. Such allowance should be in proportion to the number 
and importance of the suits prosecuted or defended, and to the other professional 
services rendered, and will form a charge upon the creditors. 
: Girard and another v. Their Creditors, 455. 
VOL, I. ; 77 
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Wil. Legal Contracts. 


5. The english text of article 3423 of the Civil Code, is an incorrect translation of 
the original french. The french text is copied verbatim from article 2220 of the 
Code Napoleon; and means only, that no renunciation can be made, at the time of 
entering into a contract, of the right of pleading a prescription which may be 
thereafter acquired. It does not prohibit the renunciation of the benefit of time 
already elapsed, to prevent prescription from being accomplished, which is but 
an interruption of prescription such as would result from an acknowledgment of 
the debt. But no stipulation can be made to prevent its running anew, the mo- 
ment after such interruption. Segond v. Landry, 335. 


IV. Reseission and Extinction. 


6. One joint and several obligor cannot rescind an agreement made by both with 
their common creditor, and which operated a discharge, so as to compel his co- 
obligor, who does not consent to the rescission, to remain bound. The obliga- 
tion once extinguished, can only be revived against those who consent to it. 

Benton v. Roberts and another, 101. 

7. A receipt to one of two obligors in solido, purporting to be for his part, severs 

the obligation, and extinguishes it as to him who has paid. Jb. 


8. Art. 1988, declaring that a creditor cannot sue to annul a contract made before 
the time when his debt accrued, applies to contracts apparently complete and 
regularly carried into effect by the debtor, and does not extend to cases where the 
latter has never been out of possession of the property pretended to have been 
sold, and where third persons have treated with him on the faith of his being the 
owner of the property so found in his possession. 

Laville vy. Hébrard and another, 435. 


V. Confirmation or Ratification. 


9. An act of express ratification to be valid, must mention: jirst, the substance of 
the obligation; second, the motive; third, the intention to repair the vice or vices 
which exist. If there be several vices, mention of one only will not repair the 
others. Walden v. Peters and another, 457. Same v. Strong, 459. 


VI. Remedy by Action. 


10. Where in a suit against a land-holder for his proportion of the expense of work 
executed by the plaintiffs, under a contract with commissioners appointed by an 
ordinance of the police jury, the plaintiffs rely on an assumpsit of the defendant, 
proof of the appointment of the commissioners will not be required. 

Mackin and others v. Rowley, 82. 

11. Where, by agreement between the parties, a judgment has been confessed, on 
an express stipulation of certain conditions as to the time and manner of its 
execution, the conditions will be obligatory. 

Manadue v. Franklin and another, 122. 

12, Arts. 2258, 2259 of the Civil Code, relate exclusively to written obligations which 
have been either lost or destroyed. They are in derogation of the general 
principles of evidence, and will not be extended to cases not clearly within their 
purview. Slocomb and others v. Watkins, 214. 


tS.. Defendants purchased of plaintiff certain shares of the stock of a bank just incor- 
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porated, for which they bound themselves to pay a premium of so much a share, pro- 
vided the institution should go into operation by a time fixed in the contract. The 
vendor finding that the bank could not go into operation unless an arrangement were 
made which required a reduction of the number of shares allotted to each subscri- 
ber, consented to such reduction, in consequence of which he was unable to deliver 
the whole number of shares he had contracted to furnish. Held, that as the reduction 
was brought about by his own act, he was only entitled to recover the premium 
agreed upon, for the number of shares he was enabled to deliver. 
Seghers v. New Orleans Improvement and Banking Company, 239. 

14. Defendant offered plaintiff’s agent certain notes in the settlement of a debt due 
to his principal, and to guarantee the payment of any portion which could not be 
collected after suit, on condition that the latter would advance the expenses and 
assume the responsibility of their collection, and in the mean time suspend any 
proceedings against him. Plaintiff refused to assume the expesse and fesponsi- 
bility of collecting the notes, but retained them as collateral security, and sued 
for the original debt. Held, that so long as he retained the notes, his right of 
action would be suspended. Dixon v. Ford and another, 253. 

15. A witness may be admitted to prove that the date of a bond offered in evidence 
was a clerical error, and to establish the real time of its execution. 

Belot v. Donnavan, 257. 

16. The omission in the body of a bond, of the name of one who signs it as a surety, 
is immaterial. Valentine y. Christie, 298. 

17. Where two persons have signed a joint and several bond as sureties, either may 
be proceeded against without the other. 16. 

18. A contract to sell a right to locate a certain number of acres ‘on any unappro- 
priated lands’ of the United States in a particular state, is not complied with by the 
offer of a right to locate such number of acres ‘on any public lands in that state 
subject to entry.” The contract contemplated the right of locating upon any part of 
the public domain within the state, while the offer restricted it to such portion as 
had been once offered at public sale. Rightor and others v. Phelps, 325. 

19. Parol evidence is inadmissible to prove the intention of the parties at the time of 
entering into a written contract. But it may be received to prove a subsequent 
agreement, to grant an authority not conceded in the original contract. 

Ross vy. O’Nail, 358. 

20. No proof will be required of the signatures toa bail bond, taken and attested 
officially by a justice of the peace. The Stute v. Boisseau and others, 588. 

21. Where a bond has been executed by filling up a printed form, interlineations 
made in consequence of want of space to contain all the necessary writing, will be 
considered as sufficiently accounted for. Jb. 

22. The demand required to be made of an administrator, curator, or testamentary 
executor, before commencing suit against a succession, is in the nature of an ami- 
cable demand, and need not be proved, unless specially denied. 

Police Jury of St. Helena vy. Fluker, adm’r, 389. 

23. Where the demand in the petition exceeds five hundred dollars, but the amount 
in dispute has been reduced below that sum by pleas of prescription and res judi- 
cata, the testimony of a single witness, without corroborating circumstances, will 
suffice to establish the plaintiff ’s claim for such reduced amount. Jd. 

24, In an action on a contract, the original of which has been lost, it will be sufficient 
to allege the loss, and to state its contents, in the petition; proof of the loss, need 
not be offered previous to the trial. ‘Townsend and another v. Caldwell, 433. 
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25. Art. 3499 of the Civil Code, which prescribes the action of workmen and laborers 
for their wages after one year, does not apply to an action by workmen, for specific 
work, done under a written contract. Townsend and another vy. Caldwell, 433. 


26. Where the record shows that all thg persons who entered into the original contract 
with the defendants, are plaintiffs, it will be no objection; that others, who became 
subsequently interested in the contract, without the privity of the defendants, are 
not imade parties to the suit. 

McCord and others y. West Feliciana Rail Road Co., 59. 

27. The neglect or refusal by a Bank to pay its notes in specie, is only a passive 
violation of its contracts; and the mere announcement of its intention not to pay 
notes in specie, by a resolution suspending specie payments, cannot, conse- 
quently, be considered an active violation of its contracts. 

Bartlett y. New Orleans Canal and Banking Co., 543. 


CORPORATIONS. 


1, A corporation cannot offer its stoekholders as witnesses, though the opposite party 
may; but when once admitted they may be cross-examined, and give evidence in 
favor as well as against their interests, on the points to which they were called to 
testify. Hart v. The New Orleans and Carrollton Rail Roud Co., 178. 


2. Ima suit against a corporation the individual stockholders are not cited, but only 
those agents or officers whom the law designates as managers of its affairs ; such . 
stockholders do not occupy the position of actual defendants, who must be interro- 
gated on facts and articles, but may be summoned by the opposite party as wit- 
nesses to testify against their interest. Jb. 


3. The books of a corporation are evidence of the acts and proceedings of the body, 
and, with respect to the corporators, are public. They are common evidence, 
and each individual having a legal interest in them, hasa right to inspect, and 
to use them as evidence of his rights. But a mandamus will not be issued to 
compel the keeper of such books to allow an inspection, or the taking of copies, 
unless a clear right be shown, and some just or useful purpose is to be'effected. 

Hatch y. City Bank of New Orleans, 470. 


See Banks. 


COSTS. | . 


4 
i. Where a judgment has been rendered in favor of tHe plaintiff, the whole judgment, 
including the costs, is his property. He is supposed to have advanced, or to be 
liable for the costs; and the sheriff has no right, in violation of the orders of the 
plaintiff or his attorney, to sell the property seized, in order to secure their pay- 
ment. Such a sale will be void. Williams v. Gallien, 94. 


2. Where ina suit by attachment, an intervenor establishes his claim to the property 
seized, the costs must be borne by the party cast. But where, in such a ease, by an 
agreement between the parties, including the intervenor, the property, being of a 
perishable nature, is sold, and the proceeds deposited to await the decision, the 
sheriff will be entitled to retain out of the proceeds, the expenses of the sale, and 
of the safe keeping of the property from the date of such agreement. The agree- 
ment was for the benefit of all; and the sheriff was their agent to carry it into 
effect. The intervenor must look to the plaintiff for reimbursement. 

Graham vy. Swayne, 186. 
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3. Where the amount applicable to the payment of the Jaw charges privileged against 
the estate of an insolvent, is insufficient to pay the whole, they must be paid pro rata. 
Garretson vy. Hig Creditors, 445. 
4, Costs of protest of a bank note may be recovered, though a notarial demand was 
unnecessary to entitle plaintiff to interest! The object of the protest is not only 
to secure interest, but to procure permanent and authentic evidence of a demand 
at the place of payment. And where different notes of the same institution, held 
by the same individual, are separately protested, he will be entitled to recover the 
costs of protesting each note. Having to make ‘a separate demand on each, the” 
notary might well refuse to include them all ina single protest. 
Trezevant and others v. Bank of Tennessee, 465. 
5. Non-payment of the costs of a suit, for the same cause of action, previously dis- 
continued, is not sufficient ground for a dismissal ; but will justify the defendant in 
delaying to auswer until paid. The exception is a dilatory one. It is not neces- 
sary that such costs should have been paid in money ; it will be sufficient, if the 
officers, to whom they were due, acknowledge that they have been satisfied, as the 
defendant will be thereby discharged from any liability for them. 
‘Jordan vy. Black, 575. 


COURTS. 


I. Courts generally. . 
II. District Courts, and Courts of Ordinary Jurisdiction. 
Ill. Courts of Probate. 


I. Courts generally. 


1. Judicial tribunals are fully empowered to adopt such conservatory measures, as 
may be necessary to prevent one, in whose possession property may be, from re- 
moving it out of their jurisdiction, and thereby defeating the real owner in the 
prosecution of his rights. Jordan y. Black, 575. 


Il. District Courts, and Courts of Ordinary Jurisdiction. 


2. On an apflication for an injunction from the district court in the absence of the 
judge, the petition must be addressed to the judge of that court, and not to the parish 
judge, though the latter be applied to, under the act of 1835, to grant it. Stan- 
brough v. Scott, Sheriff, and anothe>, 43. Wadsworth vy. Harris and another 96. 


3. Courts of ordinary jurisdiction, before which an action of revendication is brought, 
must of necessity pronounce on the validity of a will, under which the property 
sued for is held, either when the plaintiff attacks it, or the defendant sets it up as 
his title. Rachal, tutor, and another, v. Rachal and husband, 115. - 


4, An action for a final settlement of the partnership affairs, against a surviving partner 
and the curator of the estate of a deceased partner, in which the petition sets forth 
acts of mismanagement and fraud, is not a claim for a sum of money in the mean- 
ing of art, 924 of the Code of Practice, and as such exclusively within »the jurisdic- 
tion of the Court of Probates. Such an action is properly brought before a court 
of ordinary jurisdiction, in which a jury, if called for, may pronounce on the ques- 
tion of fraud. Gallier vy. Walsh and another, 226. 

5. Where one, of two obligors on a joint note who must be sued together, has died, 
the action must be brought before a court of ordinary jurisdiction. 0. 


> 
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III. Courts of Probate. 
See Successions, II, III, IV, V. 


CURATOR. 
See Successions, 20, III., LV. 


DAMAGES. 


1. The assessment of damages is the peculiar province of a jury. When excessive, 
relief will be granted, but a strong case must be made out to justify the interfe- 
rence of the appellate court. Barney v. De Russy, Sheriff, and others, 75. 

2. Damages will not be allowed, where the appellee prays for and obtains an amend- 
ment of the judgment. Lay v. Jrwin, 121. 

3. Damages for a frivolous appeal cannot be granted by the court, where they have 
not been asked for by the appellee. Thayer v. Littlejohn and others, 140. Aikin 
and others v. F'rceland and others, 573. 

4, In actions against officers for neglects, the redress in damages should always be pro- 
portioned to the injury really sustained. It would be unjust in such cases to place 
the plaintiff, at the expense of the defendant, in a better condition than he would 
have been had no such neglect occurred. Bonnabel y. Bouligny, Sheriff, 292. 

5. One who has received an injury, for which he is entitled to damages in a civil 
action, and which may give rise to a criminal prosecution, may lawfully receive a 
sum, the amount of the damages to which he is entitled, even when offered in the 
hope, that, being satisfied therewith, he will not resort to a criminal prosecution ; 
and a promise to pay such damages is a good consideration for a note, 

Butterly y. Blanchard, 340. 

6. A remission, in the court below, of the amount of damages allowed by the jury, 
will stop the party from setting up any claim for damages in the appellate court. 

remp and others v. Womack, 369. 


DEFAULT, JUDGMENT BY. 


i. A judgment by default on a promissory note or other obligation alleged to have 
been signed by the defendant, cannot be made final without proof of the signature. 
Art. 324 of the Code of Practice does not dispense with this proof; the obligation 
of the defendant to confess or deny his signature, does not arise until he answers. 

Grifing, Adm’x, v. Caldwell and others, 15. 

2. The three days required, by art. 312 of the Code of Practice, to elapse before a 
judgment by default can be made final, miftst be judicial days. 

Fowler v. Smith and husband, 448. 


DELEGATION. 


There cannot bea more formal acceptance of a delegated debtor, than by suing him on 
his obligation. Walton vy. Beauregard, 301. 


DELIVERY. 
See Sanz, 1, 2, 3, 4. 


s* 
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DEPOSIT. 


1. The privilege of a depositor is only upon the price of the thing deposited, where 
it has been sold. Whatley v. Austin, Adm’r, 21. 

2. It is of the essence of the contract of deposit, that the thing deposited is to be pre- 
served and returned in kind. Jd. 

3. The proprietors of a cotton yard and press, will be responsible for cotton depo- 
sited with them, and not accounted for. Marr and others v. Barnes, 190. 

4, Art. 2939 of the Civil Code applies to common carriers; and so does art. 2938, 
under certain modifications. Bailey v. Stewart, 410, 


DESTROYED WRITINGS. 


See Evivencr, VI. 


DISTRINGAS. 


A notary, commissioned by the judge of the Court of Probates to make the partition 
of community property, is the ministerial officer of the court; and on his certificate 
of a refusal by the party in custody of the property to produce the same, a distringas 
may be issued to enforce acompliance. Stewart v. Pickard and others, 415. 


DOMICIL. 


1, By applying for the administration of an estate, in a parish different from that of his 
domiceil, a party subjects himself to the authority of the court within whose terri- 
torial jurisdiction the administration is granted, in every thing that concerns such 
administration, Gallier v. Walsh and another, 226. 

2. Wherever his domicil may be, a syndic of the creditors of an insolvent is always 
amenable to the court under whose authority he was appointed, and to whom he 
is accountable for his administration. By accepting the appointment, he waves 
any right to except to the jurisdiction on the score of domicil. So, where a syndic 
has been removed, an action against him for a balance due to the creditors, is pro- 
perly brought before the court seized of the concurso. 

Rodriguez, Syndic, v. Dubertrand and another, 535. 


DONATIONS MORTIS CAUSA. 


. The article of the Civil Code providing thata will,written out of the presence of 

the witnesses, shall be presented in their presence and declared by the testator to 

be his, does not require a manual presentation ; it will suffice, if after the instru- 
ment has been read to him in their presence, he declares to them that it contains 

his last will. Falkner and Wife v. Friend, Ex’r, 48. 

The great difference between a nuncupative will by public act, and one under pri- 
vate signature, is, that the former must make full proof of itself, and bear on its face 
evidence that all the formalities necessary to give it validity have been complied 
with, while the latter necd not mention the fulfilment of any formalities, it being 
sufficient if it appear when the will is admitted to probate, that they have been ob- 
served. Jb. 

. When all the requisites pointed out by law for the validity of a nuneupative will 
by public act, do not appear from the instrument itself, the will must be declared 
null, because no omission to mention such requisites can be supplied by testi- 
mony. Jd. 
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4. The omission of a material cireumstance in the probate of a nuncupative will 
under private signature, can only prevent its execution. It must clearly appear from ° 
the testimony, that some of the formalities required by law in making such a will 
have been omitted, before it can be annulled. Falkner and wife v. Friend, ex’r, 48. 

5. To authorize the admission to probate of a nuncupative will under private signa- 
ture, executed in the presence of only five witnesses, it must appear from the will or 
from testimony offered to the judge of the court of probates, that they resided in 
the place where the will is received, or that a greater number of witnesses could 
not be had. Jd. 

6. Substitutions in favor of the grand children of the testator, or of the children of 
his brothers or sisters, are prohibited by the Code of this state. 

Rachal, Tutor, and another vy. Rachal and Husband, 115. 

7. Substitutions are prohibited by the Code, even where the provisions of the will do 
not tend to alter the course of descents; and whether conditional or uncon- 
ditional, Jd. 

8. The distinction between a disposition by which the usufruct is given to one, and the 
naked property to another, and a substitution, is that by the former the naked pro- 
perty vests immediately on the death of the testator, and must therefore be to some 
one in esse, capable at the time of receiving, and clearly designated by the will ; 
while those who are to take under a substitution, may be unknown to the testator, 
or not in existence at the time of making the will. Jd. 


9. A bequest of certain property, with a provision that the legatee shall not alienate 
any part under any pretext, and that in the event of her dying before her husband, 
it shall pass to her children, contemplates the children in existence at the time of 
her death, and bestows on them no rights whatever until that event, and will be 
considered a substitution, and void as such. Jd. 


10. Article 1576 of the Civil Code, which provides that in the country it suffices for 
the validity of nuncupative testaments, under private signature, that they be pass- 
ed in the presence of three witnesses residing in the place where the testament is 

‘received, or of five witnesses residing out of that place, provided that a greater 
number cannot be procured, does not contemplate a physical or absolute impossi- 
bility. Reasonable diligence to procure the witnesses, is all that is required. 

Maria and another, v. Edwards, Ex’r, and another, 359. 

11. The formalities and conditions required by law for the emancipation of slaves, can- 
not be dispensed with by a testator who orders his slaves to be set free, any more 
than by a master who desires to emancipate them during his life time. 6. 

12. Where a sum of money has been left, to be expended under the direction of a 
particular individual, for the promotion of a specified object, he may appoint an 
agent to receive it, though its disbursement for the purposes indicated by the 
testator, must be necessarily made by himself, or under his direction. 

Succession of Morgan, 514. 


DOUBT. 


In doubtful cases the conclusion should be in favor of the party who strives to avoid 
a loss, rather than in favor of one who seeksa gain. Bronaugh v. Neal, 23. 


EMANCIPATION OF SLAVES. 


The formalities and conditions required by law for the emancipation of slaves, cannot 
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‘be dispensed with by a testator who orders his slaves to be set free, any more than 
dy a master who desires to emancipate them during his life time. 
«Maria and another v. Edwards, Ex’r, and another, 359. 


ERASURE. 
See Bitts or Excuance, &c. 33. 
ERROR. 


i. A judgment will not be reversed on an assignment of error, where such error 


might have been cured by evidence legally admitted. 
Harris, for the use, &c. vy. Alexander and another, 30. 


2. In a suit by the holder against the drawer of a promissory note, negotiated after 
maturity, which had been given on the settlement of a partnership formerly exist- 
ing between the drawer, the payee, and a third person, the defendant may be 
relieved by showing error in the settlement, without making his partners parties 


to the suit. Ford v. Dosson, 39. 
3. A witness may be admitted to prove that the date of a bond offered in evidence 


was a clerical error, and to establish the real time of its execution. 
Belot v. Donnavan, 257. 


4, Errors or irregularities ina partition of community property, made under the 
authority of a Court of Probates, may be corrected by opposition to the homolo- 
gation of the partition. Stewart. Pickard and others, 415. 

5. Where the petition claims interest only at five per cent, but refers to the note 
annexed to it which bears interest at ten per cent, and prays for general relief, the 
error may be corrected by reference to the note, and judgment be given for 
interest at the latter rate. Leverich and another v. Walden, 469. 


ERROR, ASSIGNMENT OF. 
See Apprat, VIII. 


EVIDENCE. 


I. Competency of Witnesses. 
Il. Examination of Witnesses, and Reduction of Testimony 
to Writing. 
III. Records, Judicial Proceedings, and other Public Instru- 
ments. 
IV. Private Writings. 
V. Admissibility of Parol Evidence to explain or contradict 
Written Instruments. 
VI. Loss or Destruction of Writings. 
VIL. Presumptions. 
VIII. Onus Probandi. 
IX. Admissions by a Party, or his Agent. 
X. Admissibility and Sufficiency of Evidence under the 
Pleadings. 
von. I. 78 
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I. Competency of Witnesses. 


1. An agent entitled to a commission for his services, is not disqualified as a witness 
for his employer. So an attorney at law, though entitled to a commission on the 
amount recovered, will be a competent witness for the plaintiff. 

Burke v. Brazeaie and another, 73. 

2. A corporation cannot offer its stockholders as witnesses, though the opposite 
party may; but when once admitted they may be cross-examined, and give 
evidence in favor as well as against their interest, on the points to which they 
were called to testify. Hart vy. The N. Orleans and Carrollton R. Road Co., 178. 

3. In a suit against a corporation the individual stockholders are not cited, but only 
those agents or officers whom the law designates as managers of its affairs; such 
stockholders do not occupy the position of actual defendants, who must be interro- 
gated on facts and ‘articles, but may be summoned by the opposite party as wit- 
nesses to testify against their interest. Jd. 

4. Ina suit against the endorser of a note, where thc name of the latter has been 
erased, the plaintiff must account for the circumstance, or the obligation will be 
considered as cancelled. The affidavit of the plaintiff will not be received to 
prove that such erasure was made through error or accident; if must be estab- 
lished by legal evidence, not by the declarations of the party who seeks to recover. 

Slocomb and others v. Watkins, 214. 

5. The father of one of the partics, is incompetent as a witness for him. 

Leeds and another v. Caldwell and another, 256. 

6. A third person for whom certain articles were ordered, cannot be a witness for 
the defendant, in an action against the agent who ordered them. 0. 

7. A statement by the witnesses, in the depositions offered in evidence, that they 
have been released from all responsibility by the party in whose favor their testi- 
mony is produced, is itself an effectual release, and renders the introduction of the 
original release unnecessary. Bailey vy. Stewart, 410. 

8. The authorization required to enable a married woman to appeal from a judg- 
ment rendered against her, must be proved by other evidence than the allegations 
of the wife, or of her counsel. Gorman v._Berghans, 468. 


Il. Examination of Witnesses, and Reduction of Testimony to 
Writing. ; 

9. The provision of the Code of.Practice requiring the testimovy of witnesses before 
the courts of probate to be taken in writing, docs not give such testimony a higher 
eharacter than other parol evidence reduced to writing in the form of a deposition; 
and can never be used when the attendance of the witnesses can be procured. 

Pinnell, tutor, and another, v. Scriber, adm’r., 2. 

10. Where, after the trial has commenced, a juror has been withdrawn, and a new 
one sworn by consent, either party, or the juror himself, has a right to require 
that the witnesses shall be examined de novo. It will not be sufficient that the 
evidence, which had been reduced to writing, be read to him. 

Prentice v. Chewning, 71. 

11. Where one of the parties to a suit is ealled upon to be sworn and examined on 
the trial, without any specific interrogatories having been previously propounded 
to him, he must be considered as called upon as any other witness, and be allowed 
to testify generally. Where the other party desires to confine his examination to 
certain facts, he must pursue the course pointed out by law for examinations on 
facts and articles. Martin v. Wright, 299. 
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III. Records, Judicial Proceedings, and other Public Instruments. 


12, Clerks of courts cannot certify any thing done in the prosecution of a suit, other- 

wise than by a copy of the minutes or records, unless specially authorized by law. 
Taylor’s adm’rs, and another v. Jeffries’ adm’rs., 1. 

13, The want of a seal to the certificate of a notary, will be no objection to its ad- 
mission in evidence. No law requires that a notary shall furnish himself with a 
seal, Lambeth and another v. Caldwell and others, 61. 

14. Under the act of 14th February, 1821, the certificate of a notary will not be 
sufficient proof of notice of protest, unless attested by two witnesses. 

Deblieux and another y. Bullard and another, 66. 

15. A decree of the Court of Probates admitting certain persons as heirs, is prima 
facie evidence of their being so, though such a recognition will not preclude other 
heirs, or even debtors of the estate, from showing the contrary; but until this is 
done, the decree of the Court of Probates must be held sufficient evidence of 
heirship, Glover and others v. Doty, 130. 

16. Under the act of 28th February, 1837, the certificate of an American consul in 
any foreign country, is legal evidence of the attributes, official station, and 
authority of any civil officer in such country, under the laws thereof. Succession 
of Wedderburn, 263. Succession of Farmer, 270. Succession of Hinde, 271. 

17. No proof will be required of the signatures to a bail bond, taken and attested 
officially by a justice of the peace. The State v. Boisseau and others. 388. 

18. Extracts frum the inventory of an estate, or from the procts-verbal of the sales, 
when duly certified, are admissible in evidence, without producing copies of the 
whole of the originals. Perkins vy. Dickson, tutor, 413. 

19. A survey of a portion of the public Jands, under an order from the Land Office, 
approved by the Surveyor General, is conclusive, unless it be shown that it 
deviates from the order. Boatner y. Scott, 546. 

20. A copy of a survey, certified by the Register of a Land Office of the United 
States to be a correct transcript of the original survey in his office, is admissible 
in evidence. The copy is properly certified by the officer having the custody of 
the original. Jd. 

21. A copy of the certificate of the Commissioners for adjusting land claims in favor 
of a claimant, certified by the Surveyor General, is inadmissible. It should be 
certified by the Register of the Land Office. 0. 

22. Where a judicial tribunal of another state has acted finally ona case, the legal 
presumption is that every thing has been done according to law: and the judgment 
will be evidence between the parties. Jordan v. Black, 575. 

23. A record from a court of another state, none of the judges of which has the title 
of Presiding Judge, or Chairman, certified by all the judges, is a substantial com- 
pliance with the act of Congress, and will be received in evidence. Jb. 

24. Plaintiff having obtained judgment against defendant, for the same cause of action, 
in anoiher state, offered the record in evidence. eld, that an instrument which 
formed part of the record, and which was used as evidence on the first trial, must 
be presumed to have been duly proved, and cannot afterwards be objected to. Jb. 


IV. Private Writings. 

25. An agreement, though for an amount exceeding five hundred dollars, may be 
proved by a single witness without any corroborating circumstances, where it is not 
sought to be enforced as a covenant, but merely to be proved as a fact. 

Littell, tutrix, vy. Marshall and others, 57. 
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26. Where the signature to a power of attorney was proved by a witness who was 
sworn, without objection, it will be too late to object on an appeal, that the sub- 
scribing witness should have been produced. 

Cawthorn v. W. M. T. McDonald, 55. 

27. The acknowledgment of delivery made by the vendor of certain slaves in the 
deed of sale, is sufficient against a naked possessor without title. Jd. 

28. Where a note is made payable at a future period, with interest from date if not 
punctually paid, such interest is in the nature of a penalty for not punctually per- 
forming the principal obligation, and the failure to do so must be strictly proved 
to entitle the plaintiff to recover the additional interest. Where such a note 
was payable at a particular place, proof that it was presented and demand 
of payment made at such place ‘after it fell’ due,’ will not entitle the holder to 
recover the additional interest. Glover and others y. Doty, 130. 

29. On an application for an order of seizure and sale by the holder of a note endorsed 
by the defendant, and secured by mortgage on property sold by the latter to a 
third person by whom the note was made but subsequently reconyeyed, proof 
of the recording of the original act of sale will not be necessary as against the 
defendant, he being owner and possessor of the property and personally bound for 
the debt. Duncan vy. Elam, 135. 

30. Possession of a negotiable instrument endorsed in blank, is prima facie evidence 
of ownership, and yiclds only to proof to the contrary. 

Dussin v. Charles and another, 195. 

51. Art. 3361 of the Civil Code, so far as it requires proof of the failure of payment to 
entitle a party to an order of seizure and sale, is repealed by art. 63 of the Code of 
Practice. Where the hypothecated property is in the hands of the debtor, and the 
creditor has, besides his hypothecary right, a title importing a confession of judg- 
ment, he may have the hypothecated property seized immediately, without any proof 
of failure of payment. Art. 63 of the Code of Practice dispenses with the neces- 
sity of putting the mortgagor in mora, before obtaining an order of seizure and 
sale, if such necessity ever existed. McDonough v. Fost, 295. 

32. No other testimony is required to support an order of seizure and sale, than the 
authentic act containing the confession of judgment. Jd. 

33. Article 1576 of the Civil Code, which provides that in the country it suffices for 
the validity of nuncupative testaments, under private signature, that they be passed 
in the presence of three witnesses residing in the place where the testament is 
received, or of five witnesses residing out of that place, provided that a greater 
number cannot be procured, does not contemplate a physical or absolute impossi- 
bility. Reasonable diligence to procure the witnesses, is all that is required. 

Maria and another v. Edwards, ex’r, and another, 559. 

34, An act of express ratification to be valid, must mention: first, the substance of 
the obligation ;, second, the motive ; ¢hird, the intention to repair the vice or vices 
which exist. If there be several vices, mention of one only will not repair the 
others. Walden v. Peters and another, 457. Same v. Strong, 459. 


35. The books of a corporation are evidence of the acts and proceedings of the body, 
and; with respect to the corporators, are public. They are common evidence, 
and each individual having a legal interest in them, has a right to inspect, and 
to use them as evidence of his rights. But a mandamus will not be issued to com- 
pel the keeper of such books to allow an inspection, or the taking of copies, unless 
a clear right be shown, and some just or useful purpose is to be effected. 

Hatch y. City Bank of New Orleans, 470. 
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36. An entry in the books of a partnership, made at the time of the transaction, will 
be conclusive between the parties, unless shown to be erroneous. ‘The partners 
were the mutual agents of each other, and such an entry must be regarded as an 
account rendered of the transaction. drmistead and another vy. Spring, 567. 
Jarvis and another vy. Armistead and others, 567. 


V. Admissibility of Parol Evidence to explain or contradict 
Written Instruments. 


57. A party may be bound by what is contained in an act between third persons, 
where’ it is proved that he had notice of it; and, as parol testimony is necessary 
and admissible to prove such notice, whatever took place at the time of notice, 
may, by the same kind of evidence, be proved as part of the res gestz. ' 

Benton v. Roberts and another, 101. 

38. A witness may be admitted to prove that the date of a bond offered in evidence 
was a clerical error, and to establish the real time of its execution. 

Belot v. Donnavan, 257. 

39. Where the consideration of a mortgage is not stated in the act,and the mortgagor 
pleads a failure of consideration, parol evidence is admissible to prove the nature 
of the consideration and its failure. F'alean v. Boucherville, 337. 

40, Parol evidence is inadmissible to prove the intention of the parties at the time of 
entering into a written coutract. But it may be received to prove a subsequent 
agreement, to grant an authority not conceded in the original contract. 

Ross v. O’Nail, 358. 

41. Parol evidence is admissible to prove that slaves, purchased by a married woman, 
were paid for out of her paraphernal funds, though not so stated in the act of sale. 
Such evidence is not repugnant to the deed. Terrell v. Cutrer, syndic, 367. 

42. Parol evidence is admissible to prove what occurred at the time of a judicial 
sale, or subsequently, in relation to a compliance with the terms of the sale. 

. Perkins v. Dickson, tutor, 413. 


VI. Loss or Destruction of Writings. 


43. Arts. 2258, 2259 of the Civil Code relate exclusively to written obligations, which 
have been either lost or destroyed. They are in derogation of the general prin- 
ciples of evidence, and will not be extended to cases not clearly within their pur- 
view. Slocomb and others v. Watkins, 214. 

44, A recognition, by the principal, of a deed executed by an agent whose procura- 
tion has been lost or mislaid, renders the deed valid aé initio; and where it sets 
forth the tenor of the original conveyance, the production of the latter will be un- 
necessary. So, where the act of recognition emanates from a public officer, the 
successor of the one, who, in his official character, was authorized to make the 
original deed. Culliver v. Berge and another, 427. 

45. In an action on a contract, the original of which has been lost, it will be sufficient 
to allege the loss, and to state its contents, in the petition; proof of the loss, need 
not be offered previous to the trial. Townsend and another v. Caldwell, 453. 


VII. Presumptions. 
46. Where an order by the parish judge, granting an injunction from the district court, 
recites that it was made in the absence of the district judge, such absence will be 
presumed. Stanbrough v. Scott, shertff, and another, 43. 
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47. In an act executed before a notary by a party who signs it by his mark, it is not 
necessary that it should appear that it was read or explained to him. It will be 
presumed, if he did not read it himself, that it was read to him by the notary. 

McDonough v. Fost, 295. 

48, When a bond has been executed by filling up a printed form, interlineations 
made in consequence of want of space to contain all the necessary writing, will be 
considered as sufficiently accounted for. The State v. Boisseau$and others, 388. 

49. The demand required to be made of an administrator, curator, or testamentary 
executor, before commencing suit against a succession, is in the nature of an ami- 
cable demand, and need not be proved, unless specially denied. 

Police Jury of St. Helena v. Fluker, adm’r, 389. 

50. It will not be presumed that an act of one of the Executive Departments, was per- 
formed without the concurrence of the President; and his directions in the pre- 
mises, or ratification of the act, need not be shown. In the performance of his 
constitutional duty to see that the laws are executed, the President acts generally 
through the Executive Departments; and the acts of these Departments must be 
considered as his. Culliver v. Berge and another, 427. 

51. Under a policy of insurance, which provided that if there should be any false 
swearing on the part of the assured, he should forfeit all claim to the policy, a 
failure by the latter to sustain his affidavit, by direct evidence, to the amount 
claimed, will not be considered as proof of his having sworn falsely, and thereby 
forfeit the insurance. In open policies, it is often extremely diflicult to’prove the 
actual value of the goods lost; it suffices to show by testimony the great proba- 
bility of the truth of the affidavit; and in weighing this testimony, the character 
of the assured, as well as the credibility of the witnesses, must be considered. 

Marchesseau v. The Merchants’? Insurance Company of New Orleans, 438. 

52. Where it is not certified that the record contains all the evidence adduced on the 
trial, and the judgment purports to have been rendered on due proof of the plain- 
tiffs’ demand, it will be presumed that evidence was offered to satisfy the court, 
though the record does not otherwise show that any was produced. 

Fowler vy. Smith and Husband, 448. 


See INTERROGATORIES, 2. 


VIII. Onus Probandi. 


53. Ordinary partners are not bound 7 solido for the debts of the partnership; nor can 
one partner bind the others unless authorized to do so, either specially, or by the 
articles of the partnership itself, or unless it be proved that the partnership was 
benefited by the transaction, and the burden of proof rests on the party who seeks 
to be paid. Dumartrait, Adm’r, and others v. Gay and another, 62. 

54. Where the platntiff sues as administratrix, and her capacity is denied, she must 
prove it, or be non-suited. Segrest, adm’x v. Hood, 108. 

55. On a rule to show cause why an order of arrest should not be dissolved, in acase 
in which property had been previously attached, proof of the insufficiency of the 
property attached will not be on the plaintiff, where its sufficiency was not made 
a ground of the rule to quash the arrest. 

New Orleans Canal and Banking Co. vy. Comly, 231. 

56. The plaintiff, ina petitory action must make out his title before the defendant 
can be disturbed. Carraby v. Le Breton, curator,242, Hart andothers vy, Foley, 
378. Winchester v. Cain and another, 421. 
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IX. Admissions by a Party, or his Agent. 


57. A letter of one of the paviies cannot be-used in evidence to prove only a particular, 
fact, and the rest of its contents, though relating to the same subject, be excluded ; 
the siatements must be taken all together. 

Stanbrough, adm’r, v. Garrett, adm’r, 13. 

58. An allegation by defendant, on a motion for a new trial, that a witness testified to 
admissions made by him in an unsuccessful attempt to compromise, will be disre- 
g.rded, unless accompanied with an affidavit that he was ignorant of the eircum- 
stance at the time of the trial. Burke v. Brazeale and another, 73. 

59, A retiring partner will not be bound by any acknowledgments, in regard to 
goods delivered after the dissolution, made by his former partner. 

Clarke v. Jones and another, 78. 

60. An unauthorized admission made by an attorney in fact, will not bind his prin- 
cipal. Halphen, tutrix, v. Fuselier, 417. 

61. A judicial avowal or admission by an ancestor is as binding on his heirs, as it 
was on himself. Boetner v. Scott, 546. 

62, An admission made in the course of judicial proceedings, cannot be retracted to 
the prejudice of the adverse party. 1d. 


X. Admissibility and Sufficiency of Evidence under the Pleadings. 


63. An endorsement by the clerk of the court of probates on the petition of an ad- 
ministrator for the homologation of a tableau of distribution, that it was adver- 
tised on a certain day, is not sufficient proof of the publication of the advertise- 
ments required by law. 

Taylor’s adm’rs and’another v. Jeffries’ adm’rs, 1. 

64. Where in a suit against a land-holder for his proportion of the expense of work 
executed by the plaintiffs, under » contract with commissioners appointed by an 
ordinance of the police jury, the plaintiffs rely on an assumpsit of the defendant, 
proof of the appointment of the cozammissioners will not be required. 

Mackin and others v. Rowley, 82. 

65. Actual possession of part of a tract of land, with title to the whole, is possession 
of the whole ; but the party alleging such possession must show fixed and certain 
boundaries to the tract, the whole of which he claims by establishing actual pos- 
session of a part, otherwise possession of a few acres might be extended to any 
number, according to the interest of the party. 

Gillard and others vy. Glenn and others, 159. 

66. Ina suit for freedom by a person of color held as a slave in good faith and under 
a just title, proof that he had served as a seaman in a ship of war belonging to the 
United States for several years, that he had always passed for.a free person, and 
that none other were ever received on such vessels, will ndt be sufficient; he 
must establish his freedom by positive proof. Jackson y. Bridges’ heirs, 172, 

67. In an action for damage to plaintiff’s carriage by an omnibus belonging to the 
defendants, it is not necessary that the plaintiff should prove a legal title in the 
defendants to the omnibus; prima facie evidence of title, such as public reputation, 
will be sufficient, and for this purpose, a witness may be asked, whether the defen- 
dants were not generally reputed to be its owners. It will be for the latter to show 
that they were not. Hart v. New Orleans and Carrollton Rail Road Co., 178. 

68. Where property has been attached, on an affidavit that the defendant had left the. 
state with the intention of never returning, his subsequent return will not alone 
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be sufficient to dissolve the writ, where circumstances render it probable that his 
original intention was not to return; otherwise, where nothing suspicious ex- 
isted, or where an intention to return was proved. 
New Orleans Canal aud Banking’.Co. v. Comly{231. 
69. The production of a receipt for a part of the rent, isa sufficient corroborating cir- 
cumstance to establish a verbal lease for any amount, previously proved by the tes- 
timony of one witness. Brandagee v. Fernandez and another, 260. 
70. Under the general issue, the defendant may show any fact tending to prove that he 
is not indebted to the plaintiff, as alleged in the petition. 
Bonnabel v. Bouligny, Sheriff,292. 
71. An affidavit by a party, ‘ that the facts are true to the best of his knowledge and be- 
lief,’ is as positive in point of law, as if the words ‘to the best of his knowledge and 
belief? had been omitted. Jewell and others v. Jewell and others, 316. 


72. An affidavit should be so positive, that the party may be convicted of perjury in 
case of his swearing falsely. 10. 

73. A renunciation of prescription may be proved on the trial, though not alleged in 
the petition. Such an allegation is unnecessary, for the plaintiff cannot know that 
prescription will be pleaded in the answer. Segond v: Landry, 335. 

74. Waiver of prescription may be proved by one witness, where the amount of the 
obligation is under five hundred dollars. Jd. 

75. A married woman having the right toresume, at any moment, the administration 
of her paraphernal property, it is unnecessary to prove that she had the actual 
administration at the time that she expended a part, with her husband’s con- 
sent, in the purchase of other property, that act itself being one of adminis- 
tration. Terrell vy. Cutrer, syndic, 367. 

76. Where both parties claim under the same person, neither can dispute his title. 

Kemp and others v. Womack, 369. 

77. Where the demand in the petition exceeds five hundred dollars, but the amountin 
dispute has been reduced below that sum by pleas of prescription and res judicata, 
the testimony of a single witness, without corroborating circumstances, will suffice 
to establish the plaiutiffs’ claim for such reduced amount. 

Police Jury of St. Helenay. Fluker, adm’r, 389. 


78. Facts, appearing fromanterrogatories which a party had no right to propound, 
will not be noticed. Laville vy. Hébrard, 435. 3 

79. To obtain a mandamus the applicant must allege and prove the duty required to 
be performed, and that he has been injured, or apprehends injury, or that he has 
been deprived of some legal right. Hatch v. City Bank of New Orleans, 470. 

80. In an action by the syndic of the creditors of an insolvent, against a former syndic 
to recover a balance due to the estate, evidence is inadmissible to prove payments 
to the creditors not sanctioned by an order of court. Such evidence, if admitted, 
would not be conclusive against the ereditors, contradictorily with whom the 
claims, alleged to have been paid, must be proved, as well as their rank and 
privilege. Rodriguez, Syndic v. Dubertrand and another, 535. 





See AppEaL, 23, 24, 25, 33, 35. INTERROGATORIES. 





EXCEPTION. 


See PLeapInc. 
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EXCEPTIONS, BILL OF. 


Where the attention of the court has not been drawn to a bill of exceptions in the 
record, cither by the points filed, or on the first hearing of the case, it will not be 


noticed on a re-hearing. 
Petitpain v. Palmer and husband—On a re-hearing, 221. 


EXECUTIVE DEPARTMENTS OF THE UNITED 
STATES. 


Tt will not be presumed that an act of one of the Executive Departments, was per- 
formed without the concurrence of the President; and his directions in the pre- 
mises, or ratification of the act, need not be shown. In the performance of his 
constitutional duty to see that the laws are executed, the President acts generally 
through the Executive Departments; and the acts of these departments must be 
considered as his, Culliver v. Berge and another, 427. 


EXECUTOR. 
See Successions, III, IV. 


EXECUTORY PROCESS. 


1. Where one who has sold a tract of land and slaves, and received in payment from 
his vendee notes secured by mortgage on the property, takes back the land and 
gives up the notes with the exception of one equal to the value of certain slaves 
retained by Ifis vendee, which he endorses; on an application by the holder for 
an order of seizure and sale: held, that the vendor being personally liable for the 
debt, cannot be considered as a third possessor, and entitled to the notice required by 
the Code of Practice, art. 69. A third possessor is one, who not being liable for the 
debt, has the privilege of discharging himself by abandoning the mortgaged pre- 
mises. Duncan v. Elam, 135. 

2. Where on an application for an order of seizure and sale, the act of mortgage is 

annexed to the petition, which concludes with a prayer that the slaves mortgaged 

may be seized and sold, all the slaves mentioned in the mortgage may be included 

in the order of sale, though a part of them are not named in the petition. J. 

On an application for an order of seizure and sale by the holder of a note endorsed 

by the defendant, and secured by mortgage on property sold by the latter to a 

third person, by whom the note was made, but subsequently reconveyed, proof 

of the recording of the original act of sale will not be necessary as against the 
defendant, he being owner and possessor of the property and personally bound for 
the debt. Jb. 

4, Where the price of a sale is payable in several instalments, for each of which a se- 
parate note has been given,secured by mortgage, the hypothecary action will lie for 
the whole price, immediately after the maturity of the first note; but the terms of 
the sale must be, cash for the first instalment, and the balance payable as the sub- 
sequent instalments respectively become due. McDonough v. Fost, 295. 

5. An order of seizure and sale is always granted ex parte; no previous notice is re- 
quired. The notice mentioned in art. 735 of the Code of Practice is not required 
to be given before the order of seizure and sale, but before the seizure is made ; the 
object of this notice is, to give the debtor an opportunity of preventing the seizure 
by an application tothe judge. 0. 
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6. Art. 3361 of the Civil Code, so far as it requires proof of the failure of payment 
to_entitle a party to an order of seizure and sale, is repealed by art. 63 of the Code 
Practice. Where the hypothecated property is in the hands of the debtor, and the 
creditor has, besides his hypothecary right, a title importing a confession of judg- 
ment, he may have the hypothecated property seized immediately, without any proof 
of failure of payment. Art. 63 of the Code of Practice dispenses with the neces- 
sity of putting the mortgagor in mora, before obtaining an order of seizure and 
sale, if such necessity ever existed. McDonough v. Post, 295. 

7. No other testimony is required to support an order of seizure and sale, than the 
authentic act containing the confession of judgment. Jd. 

8. Plaintiff mortgaged a slave to defendant, an attorney, to secure the payment of three 
hundred dollars, in consideration of his paying a debt of eight or ten dollars due 
by the former to a third person, and conducting a suit for him for the recovery 
of a tract of land. Defendant paid the debt, but took no steps towards instituting 
the suit. On an application to enjoin an order of seizure and sale obtained by the 
latter, injunction perpetuated, onthe ground that the payment from the small- 
ness and uncertainty of its amount, ‘the prinajpal part of the consideration having 
failed, would not authorize the resort to an order of seizure and sale; reserving 
to defendant his right to recover back the amount paid by him. 

! Falcon v. Boucherville, 337. 

. Though it may well be doubted, whether, in a regular hypothecary action, the party 
in possession is bound to give notice of the seizure to his vendor, as demand must 
be made of the principal debtor thirty days before resorting to the mortgaged pro- 
perty in the hands of a third possessor, which may be considered as sufficient 
notice, yet where the property is seized in the hands of the latter, under the de- 
eree of a court having no jurisdiction to order said seizure, ratione materiz, it 
will be his duty to resist such illegal process, or to notify his vendor. 

Landry v. Gamet, 362. 

10. No order of seizure and sale can be issued against a party, onan act purporting 
to be signed by an attorney in fact, where no power of attorney was exhibited, nor 
any authentic evidence of the subsequent ratification of the act was produced, at 
the time of applying for such order. An order illegally granted under such cir- 
cumstances, will be rescinded, though on the trial of a motion to dissolve an 
injunction obtained against such order, facts should be established, by oral evi- 
dence, amounting to a ratification by the principal of the act of the attorney. 

, Tildon v. Dees, tutria, 407.. 


FATHER AND CHILD. 


1. One born in marriage will not be allowed to repudiate his own legitimacy. The 
right to repudiate or contest his legitimacy belongs to the father alone, and can 
only be exercised by him, or his heirs, within a fixed time, and in certain cases. If 
this right is expressly or tacitly renounced by the father, it is extinguished, and can 
never be exercised by any one. Eloi v. Mader, 581. 

2. The legitimacy of a child born in wedlock, cannot be affected by the declarations of 
the mother. She has no right to disown a child, for maternity is never uncertain, 
She can only contest its identity. 2. 

3. The right to disavow a child (action en désaveu) is entirely distinct and different 
from that, which all parties, whose interest may be affected, have to contest the legi- 
timacy (contestation de légitimité,) of one in whose favor the legal presumption 
does not exist. Jd. 
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FIER] FACIAS. 


i. Where a sheriff is in possession of property seized under execution, he must be 

' considered a rightful possessor holding for the benefit of the plaintiff, until it is 
clearly shown that the property seized belongs to another than the defendant from 
whom it wastaken. Wafer v. Pratt, sheriff, und another, 41. 

2, The right of a third person to oppose an execution, is limited to the cases in which 
he owns, or has a privilege on the property seized ; and in the former case he must 
make out a clear title in order to arrest the sale. Jd. 

3. Where the amount made under a _fieri facias has been paid by the sheriff to the 
plaintiff in execution, before notice of the purchase of the claim to the proceeds 
by a third person at a forced sale, he will not be responsible to the latter. 

Donohue v. Harding, sheriff, 69. 

4. Notice to a sheriff by a third person, not to pay over money made under an execu- 
tion to the plaintiff, will not render him liable, if given before the execution 
came into his hands. Jd. 

5. A sheriff who has levied an execution against one person on the property of an- 
other, will not be protected on an allegation that he acted to the best of his know- 
ledge in the discharge of his duty as an officer. He must take care not to seize the 
property of A. ona writ against B. Barney v. De Russy, sheriff, and others, 75. 

6. The purchaser of property sold under a fieri fucias subject to a previous 
mortgage, will be responsible only for the amount of such mortgage, and any sur- 
plus he may have bid above that amount. And where such previous mortgage ‘is 
revoked so far asa third person is concerned, and his claim declared to have pre- 
cedence on the proceeds of the mortgaged property, the amount due from the 
purchaser on account of the mortgage, will be first applied to the settlement of 
that claim, and the balance only will belong to the holder of the mortgage. 

Oliver and others vy. Stevens, sheriff, and another, 86. 


7. A sale of property under execution on a judgment from which no suspensive 
appeal has been taken, will divest the title of the owner, though the judgment be 
afterwards reversed. Williams v. Gallien, 94. 

8. A sale of property by the sheriff under an execution, after the judgment has been 
satisfied, will give no title. 0. 

9. Where a judgment has been rendered in favor of the plaintiff, the whole judgment, 
including the costs, is his property. He is supposed to have advanced, or to be 
liable for the costs; and the sheriff has no right, in violation of the orders of the 
plaintiff or his attorney, to sell the property seized, in order to secure their pay- 
ment. Sucha sale will be void. 0. 

10. The right given by art. 685 of the Code of Practice, toa creditor having a privilege 
or special mortgage on property seized fora debt of which all the instalments 
are not due, of causing the whole property to be sold on terms of credit corres- 
ponding with the periods at which such instalments are payable, results from the 
principle that every part of the property is mortgaged for the whole of the debt, 
the holders of the different instalments secured by the same mortgage being 
entitled to participate in the distribution of the proceeds. But it does not follow 
that the mortgagor, who is bound for the whole debt, notwithstanding the in- 
sufficiency of the property mortgaged, can, in an action by the holder of a note 
for the instalment already due, claim asa right that the property should be sold 
on such terms, especially when the proceeding is by an ordinary action. 

Florance v. Orleans Navi.zaton Company, 224. 
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11. Bail are not entitled to notice of a fieri facias, issued against their principal. 
Valentine v. Christie, 298. 
12. Where property offered for sale under execution is mortgaged to secure the pay- 
ment of notes, not yet due, with the accruing interest, the purchaser must retain in 
his hands enough to pay such notes, with interest to the day of sale, not to the pe- 
riod of the maturity of the notes. | 
Firemen’s Insurance Company of New Orleans v. Gillingham and others, 303. 


13. A steamer having been seized and advertised for sale by the Marshal of the City 
Court of New Orleans, under several executions issued on judgments obtained in 
that court and in the courts of the associate judges, a creditor who had obtained a 
judgment against the boat in the District Court of the United States, paid to the 
Marshal the full amount of all the executions in his hands, with the costs, in order 
to release it from seizure, and place it in the possession of the Marshal of the 
United States under his judgment, notifying the Marshal of the City Court at the 
time, that his claim on the boat was a privilege of a higher order than those of the 
judgment creditors at whose suit it was seized. Ona rule by one of the latter to 
show cause why his claim should not be paid by privilege out of the funds in the 
hands of the City Marshal, the creditor who had obtained a judgment in the United 
States Court having intervened, and claimed to be paid by preference over all 
the other creditors. Held, that the boat not having beer sold, and the payment to 
the City Marshal having been made avowedly to release it from seizure, and to 
enable the Marshal of the United States to take possession and sell, thus depriving 
the original seizing creditors of their recourse against the boat, the payment to the 
City Marshal must be regarded as a satisfaction of the executions in his hands, and 
the amount be distributed among the several seizing creditors in proportion to their 
respective judgments. Buckley v. McClosky and others, 312. 

14. Where the sheriff neglects to publish the advertisements required by law on the sale 
of property under execution, the title of the debtor will not be divested. 

Bourg and others v. Monginot and others, 331. 

15. The prescription of five years, established by the act passed the 1Uth of March, 1834, 
and promulgated the 28th of April following, in favor of purchasers at public 
sales, runs from the day of sale; but where the sale was made before the passage 
of the act, prescription must be reckoned from the day of its promulgation. J. 


16. A bond taken in the name of the sheriff, ona sale, under execution, at twelve months? 
credit, is for the benefit of the judgment creditors; hence the law requires, if there 
be several such creditors, that as many bonds be taken as may be necessary to de- 
liver to each party his just portion of the price. These bonds should be made out 
in the names of the different parties, among whom the price is to be divided. 

Burthe and another v. Bernard, 395. 

17, Where a single bond was taken, in the name of the sheriff, on a sale, under execu- 
tion, at twelve months’ credit, for the whole price of the property, which was sold 
free from all incumbranees, it represents the whole price, and belongs to the scveral 
parties interested, according to their rights in the property itself. Ib. 


18. A bond taken in the sheriff’s name,ona sale, under execution, at twelve months? 
credit, is in his hands only asa deposit. He has no property in it, which he can 
transfer to any other person than the party for whose benefit it was taken. Where 
such a bond has been assigned toa third person, the parties entitled to it will have 
the same remedies against the assignee, as against the sheriff, had he retaincd it 
and received the amount. Jb. 
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19. The Recorder of Mortgages, having erased plaintiff’s mortgage, without his con- 
sent; and the sheriff having sold the land, seized at the suit of the plaintiff, at twelve 
months’ credit, and assigned to a third person the bond taken for the price. Held, 
that plaintiff may look to the Recorder of Mortgages for indemnity, or to the pro- 
ceeds of the sale in the hands of such third person, at his pleasure. 7 

Burthe and another v. Bernard, 395. 

20. A salary for personal services, not yet due, cannot be seized under execution. 

Allen v. Arnouil, 399. 

21. Toentitle the vendor, under art. 2591 of the Civil Code, to consider as null an 
adjudication of property offered for sale for endorsed notes, the purchaser must 
be put in default by being required to name his endorser. 

Perkins v. Dickson, tutor, 413. 

22, Parol evidence is admissible to prove what occurred at the time of a judicial 
sale, or subsequently, in relation to a compliance with the terms of the sale. Jb. 

23. A fieri facias may. be issued while a debtor is imprisoned, or within the limits 
under a capias ad satisfacitendur; Comstock and another v. Créon, 528. 

24, A debtor, arrested on a capias ad satisfaciendum, having given security to keep the 
prison limits, the plaintiff, on discovering property, took out a fieri facias, and 
seized it, whereupon, the debtor made a voluntary surrender for the benefit of his 
creditors, which was accepted by the judge, and on the same day broke the 
limits; when, all proceedings having been arrested, the feri fucias was returned; on 
the opposition of plaintiff, the surrender was rejected; and the latter, having aban- 
doned his fiert facias, sued the security on his bond. Held, that the fieri facias 
was legally issued, and gave alien on the property; that the surrender having 
been set aside, the plaintiff might have proceeded to make his money; and that 
by neglecting to do so, the surety was released. Jb. 

25. A mortgage ereditor, who buys the property subject to his mortgage, cannot be 
compelled to pay the purchase money, which he is entitled to receive by 
preference. Rodriguez, syndic, v. Dubertrand and another, 535. 

26. Where property has been seized under a fier? facias before the return day, the 
sheriff is not obliged to return: the writ at any particular time, unless he has sold 
the property ; where the property has not been sold, he may finish what he has 
commenced, though the return day have expired. 

. Black v. Catlett and another, 540. 

27, Where a feri facias, under which property has been seized, is ordered by the 
plaintiff to be returned into court before the pruperty is sold, the proceeding 
under the writ will be considered to have been abandoned by the plaintiff, the 

sheriff will be released from any obligation to keep the property, and the defend- 
dant may demand its restoration. To enable the plaintiff to sell the property, an 
alias fierit facias must be issued, a new seizure be made, and new notice be 
given. Jb. 


See INTERROGATORIES, 13. 


FORTUITOUS EVENT, 
See Sare, 20. 


FRAUD. 
See INsonveNncy, 15, 16. Saxe, 29, 30. 
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FREEDOM. . 


In a suit for freedom by a person of color held asa slaye in good faith and under a 
just title, proof that he had served as a seaman ina ship of war belonging to the 
United States for several years, that he had always passed for a free person, and 
that none other were ever received’ on such vessels, will not be sufficient; he 
must establish his freedom by positive proof. Jackson v. Bridges’ Heirs, 172 


HEIR. 


See SuccEssions. 


HIRED LABORERS. 


. Where a laborer hired for a certain time, is discharged by his employer before the 
time for which he was engaged has expired, without any serious ground of com- 
plaint, he will be entitled, under art. 2720 of the Civil Code, to the whole amount 
of wages he might have claimed had the fuli term of his service arrived. This 
right accrues as soon as he is discharged ; and the fact that he engaged his services 
immediately after to another employer, for the remainder of the term, cannot affect 
his right to recover the full amount from his first employer. But art. 2720 speaks 
only of the wages due to the laborer, and should not be extended to any thing else, 
as to an allowance for board, lodging,&e. Shea v. Schlatre, 319. 

. Drunkenness in a laborer, hired for a certain term, is a sufficient cause of dismissal, 

without any stipulation to that effect in the contract. 

Nolan v. Danks and another, 332. 

A laborer, discharged by his employer, for good cause, before the expiration of his 

term of service, is entitled to recover his wages up to the time of his discharge. 

Art. 2719 of the Civil Code, which provides that the laborer may leave his em- 

ployer, or the employer may discharge his laborer, for good cause, before the 

expiration of the term of service, pronounces no forfeiture against the party 
giving the other just cause of complaint. Jb. 

4, Art. 3499 of the Civil Code, which prescribes the action of workmen and laborers 

for their wages after one year, does not apply to an action by workmen, for spe- 

eific work, done under a written contract. 
Townsend and another v. Caldwell, 433. 


HUSBAND AND WIFE. — 
I. Paraphernal Property. 
Il. Of the Community. 
Ill. Contracts of the Wife. 
IV. Separation of Property. 


-— 


i) 


» 


I. Paraphernal Property. 


1. Parol evidence is admissible to prove that slaves, purchased by a married woman, 
were paid for out of her paraphernal funds, though not so stated in the act of sale. 
Such evidence is not repugnant to the deed. Terrell v. Cutrer, syndic, 367. 

2, A married woman having the right to resume, at any moment, the administration 
of her paraphernal ‘property, it is unnecessary to prove that she had the actual 
administration at the time that she expended a paft, with her husband’s con- 
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sent, in the purchase of other property, that act itself being one of adminis- 
tration. Terrell v. Cutrer, syndic, 367. , 

5. A wife’s right to reinvest the proceeds of paraphernal property sold by her, is but 
a corrollary of her right to administer, or to sell, or otherwise alienate it. Such 
contracts may be made by act sous seign-privé; no law requires that they should 
be made by authentic act. Jb. 

4, A widow has a right to recover her paraphernal estate,independently of any settle- 
ment of the community. She cannot be charged with her share of particular 
debts due by the community, but only with the final balance, on a settlement of 
the estate, in case she has, either tacitly or expressly, accepted the community. 

Jeaudron and husband v. Boudrauz, tutor, &c., 383. 


Il. Of the Community. 


5. Where the community has been dissolved by the death of the husband or wife, the 
survivor, with the heirs of the community, become co-proprietors of the estate ; 
and where the surviving partner retains possession he becomes the negotiorum ges- 
tor of the heirs. Griffin, tutor, v. Waters, 149. 


6. Where the wife retains the administration of her paraphernal estate, and the title 
is taken in her name, either as a purchase with funds which she administers without 
the assistance of her husband, or as a dation en payement made to her by a debtor 
of a separate and paraphernal claim, the property remains paraphernal, and does 
not fall into the community of acqguéts. Terrell v. Cutrer, syndic, 367. 

7. Though the interest of the wife, or of her representatives, in the property of the 

community, attaches at the dissolution of the marriage, subject to their right of re- 

nouncing and of being exonerated from the payment of the community debts, they 
can claim nothing of the acquéts until the debts of the community are 

paid. Hart and others v. Foley, 378. 

An adjudication to the surviving partner, of the whole of the community property en- 

cumbered with its debts, is void ; no such adjudication can be made before a liqui- 

dation of the community, showing the real amount of the acguéts, and of 
the property owned incommon. Jb. 


2 


9. The community is dissolved by the death of one of the spouses; and the survivor and 
the heirs of the deceased, are each seized of one undivided moiety of the property, 
subject to the payment of the debts. Jb. 


10. A creditor who wishes to hold the heirs of the wife responsible for a community 
debt, must join them in his suit against the husband, for the latter no longer repre- 
sents the community. Jb. 


11. A notary, commissioned by the judge of the Court of Probates to make the partition 
of community property, is the ministerial officer of the court; and on his certificate 
of a refusal by the party in custody of the property to produce the same, a distringas 
may be issued to enforce acompliance. Stewart v. Pickard and others, 415. 


* 12. Errors or irregularities, in a partition of community property made under the 
authority of a Court of Probates, may be corrected by opposition to the homologa- 
tion of the partition. Jb. 

13. Plaintiff having obtained a decree for separation of property from her husband, 
purchased a slave in her own name. Five months after the decree, the slave was 
seized at the suit of créditors of the husband; and seven months after the seizure, she 
took out execution against her husband, The creditors alleged that the slave was 
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seized in the possession of the husband, and was paid for by money furnished by 
him ; and no evidence was offered to disprove these allegations. Held, that an at- 
tempt to exeente the decree of separation after such a length of time, could not 
affect the rights of the judgment creditors; that the deeree was forfeited, and the 
community not dissolved; that the property having been purchased in the name of 
one of the spouses, belonged to the community, and was liable to seizure for the 
debts of the husband ; and that there was no necessity for the creditors to institute 
a direct action against the wife, to annul the sale. Bertie v. Walker; sheriff, 431; 


* IIL. Contracts of the Wife. 

14, A wife not separated in property from her husband, cannot bind herself jointly 
with him, either as drawer or endorser of a note, for a debt contracted on account 
of the community during the marriage. Martin, ex’r. v. Drake and husband, 218. 

15. A note drawn by a wife not separated in property, to the order of her husband, 
and endorsed by him, is void; the latter cannot enforce its payment, nor transfer 
by endorsement any right to a third person to enforce it. Jd. 

16. A note drawn by a wife, payable to her husband, is absolutely null and void in 
the hands of the latter; no law recognizes any obligation of the wife to the hus- 
band, resulting from any contract between them. But where such note has 
been endorsed by the latter to a third person, it will bind the endorser. 

Petitpain vy. Palmer and husband, 220. 


IV. Separation of Property. 

17. A decree, for the separation uf property, obtained by the wife, whatever may be its 
terms, does not render the parties separate in property. It entitles her to a sepa- 
ration, but will be forfeited and wichout effect, if not followed by a prompt and dora 
Jide execution of the judgment, either by the payment of the rights and claims of the 
wife, so far as the estate of the husband can meet them, made to appear by authentic 

ie act, or by an uninterrupted suit to obtain such payment. 

Bertie v. Walker, sheriff, 431. 


7 V. Suits by or against a Wife. 
18. An appeal, by a married woman, from a judgment rendered against her, taken 
in her name alone, and without being authorized by her husband or the court, will 
be dismissed. Gorman v. Berghans, 230. 
19. The authorization required to enable a married woman to appeal from a judg- 
ment rendered against her, must be proved by other evidence than the allegations 
of the wife, or of her coursel. Gorman v. Berghans, 468. 


; HYPOTHECARY ACTION. 


See Executory Process. 


IGNORANCE OF ‘THE LAW. 
cf Every one is bound, at his peril, to know the law applicable to his case; if he mis- 
) apprehend it, he must take the consequences. He cannot make his own mistakes 
i a ground to defeat the legal rights of others. 
j Oliver and others v. Stevens, sheriff, and another, 86. 


IMPROVEMENTS. 
Workmen, or others having a privilege on improvements erected on ground on 
which the vendor has a mortgage, cannot cause such improvements to be sold se- 
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parately from the ground on which they stand; they must be sold together, in 
order that the highest price may be obtained, to be divided between the parties, ac- 
<ording to appraisement—the proceeds of the improvementsto the parties having a 
privilege on them, and any surplus, with the price of the land, to the vendor. 
McDonough vy. Le Roy, 173. 


IMPUPATION OF PAYMENT. 
See Payment. 


INJUNCTION. 


i, On an application for an injunction to the District Court, in the absence of the 
judge, the petition must be addressed to the judge of that court, and not to the 
Parish judge, though the latter be applied to, under the act of 1835, to grant it. 

Stanbrough v. Scott, sheriff, & another, 43. Wadsworth v. Harris €& another, 96. 

2. It is not necessary in granting an injunction that the judge should state in his order 
into what court it is to be made returnable. It is the duty of the clerk, to issue the 
writ according to law. Stanbrough v. Scott, sheriff, and another, 43. 

3. It will be no objection to an injunction bond, that it was dated before the petition 
for the injunction was filed. It is enough that it be of sufficient amount, with sol- 
vent sureties, and such that the party, in whose favor it is given may maintain an 
action upon it. J0. ; 

4. Where an order by the Parish judge, granting an injunction from the District 
Court, recites that it was made in the absence of the District judge, such absence 
will be presamed, Jb. 

5. The act of 25th March, 1831, relative to injunctions, is one of great severity, and 
must be rigorously construed. It applies only where judgments have been en- 

joined ; in all other cases, the parties must be left to their action on the bond. 
Griffin v. Cotten, 142. 

§. Mere irregularity, is not enough to obtain an injunction; injury to the applicant, 
or apprehension of injury, must be shown. 

Hatch v. City Bank of New Orleans, 470. 


INSOLVENCY. 


. Meeting of Creditors, and Stay of Proceedings. 

II. Appointment, Powers, and Responsibility of Syndics. 
IIT. @bsent Creditors. 

IV. Opposition to the Surrender. 

V. Interest of Insolvent in Property Surrendered. 

VI. Distribution of Proceeds. 


| 


I. Meeting of Creditors,and Stay of Proceedings. 

1. The return of service of a summons to attend a meeting of the creditors of an in- 
solvent who has surrendered his property, should be made by the sheriff as in the 
case of an ordinary citation; but where, by the neglect of the latter, no return has 
been made, third persons will not be allowed to suffer, but a return will be ordered 
to be made nunc pro tunc. McCormick v. Broadwell, 165. 

2, After a stay of proceedings no judicial process can be issued at the suit of any 

VOL. I. 80 
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creditor placed on the schedule of the insolvent and notified of the failure, 
either against such insolvent, or his bail. McCormick v. Broadwell, 165, 


II. Appointment, Powers, and Responsibility of Syndics. 

3. The syndic of the creditors of an insolvent cannot appeal from a judgment, estab- 
lishing the privileges of the creditors with regard to each other. The estate is 
not aggrieved by such a judgment; it affects only the individual rights of the 
creditors. Kohn, syndic, and others v. Wagner and another, 275. 


4, Where the creditors of an insolvent, having voted for two persons as joint syndics, 
remain silent while one of the two procures himself to be recognized by the court 
as sole syndic, sells the property of the estate, completes his administration, and 
files his accounts, and a final tableau of distribution, which is homologated without 
opposition, they will be considered as having ratified his acts, and will be bound by 
their silence. Smith and another v. De Lalande and another, 384. 


Go 


. A contract made by the syndic of the creditors of an insolvent with counsel, to 

pay a certain sum for professional services for the benefit of the estate, is not 
conclusive upon the creditors, who may oppose the allowance, and reduce the 
amount, if exorbitant. Such allowance should be in proportion to the number 
and importance of the suits prosecuted or defended, and to the other professional 
services rendered ; and will form a charge upon the creditors. 


Girard and another y. Their Creditors, 455. 

6. Wherever his domicil may be, a syndic of the creditors of an insolvent is always 
amenable to the court under whose authority he was appointed, and to whom he 
is accountable for his administration. By accepting the appointment, he waves 
any right to except to the jurisdiction on the score of domicil. So, where a syndic 
has beeu removed, an action against him fora balance due to the creditors, is 
properiy brought before the court seized of the concurso. 

Rodriguez, syndic, v. Dubertrand and another, 535. 

7. In an action by the syndic of the creditors of an insolvent, against a former syndic, 
to recover a balance due to the estate, evidence is inadmissible to prove payments 
to the creditors not sanctioned by an order of court. Such evidence, if admitted 
would not be conclusive against the creditors, contradictorily with whom the 
elaims, alleged to have been paid, must be proved, as well as their rank and 
privilege. Jb. 

8. In an action by the syndic of the creditors of an insolvent, against a former syndic, 
by whom payments had been made, before the act of the 15th of March, 1837, to 
the creditors of the estate without an order of court, but without fraud ; held, that 
the defendant should be allowed an opportunity to prove, contradictorily with the 
ereditors, that he had discharged debts due by the insolvent, and that in so doing 
he did no injury to the creditors still unpaid, whieh can only be done on the filing 
of a tableau of distribution by the new syndic; and judgment against the latter 
for the whole amount received as syndic, with a stay of execution on giving se- 
eurity for the payment of any balance which it may appear, on ‘the filing of the 
final tableau of distribution by the new syndic, that he has no right to retain. Jb. 


9. The penalties imposed by the act of 13th March, 1837, amending the act relative to 
the voluntary surrender of property, are only applicable to cases arising subse- 
quent to its promulgation. Jb. 


10, The syndic of the creditors of an insolvent is entitled to a commission on the 
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proceeds of the sale of the mortgaged property, thoigh purchased by the mort- 
gagee, who retains the price in discharge of the mortgage claim. 
: Maxan v. His Creditors, 560. 
11. The syndic of the ereditors of an insolvent is entitled to the same commission 
where the cession of preperty was made by a creditor in actual custody, as in 
cases of voluntary surrender under the act of 1817. Jb. 


III. Absent Creditors. 


12, The compensation allowed to counsel appointed to represent the absent credi- 
tors in cases of insolvency, is inno case to be paid by the mass of creditors. The 
» act of 1817, which provides that such compensation shall be at the rate of five per 
cent on the amount recovered for the absent creditors, to be deducted from such 
amount, and that it shall not exceed the sum of two hundred and fifty dollars, is 
not repealed by the 3164th article of the Civil Code. 
Bijotat v. His Creditors, 272. 
13. In all cases where compensation is to be computed by a per centage, and no sum 
is realized by which it is to be borne, the compensation fails. Jb. 


IV. Opposition to the Surrender. 


14, Where on an application by an insolvent for a discharge from custody under the 
act of 25th March, 1808, the circumstances of the case induce the belief that the ap- 
plicant, who was a merchant, had kept books or accounts which he has not surren- 
dered, and no good reason is shown for not producing them, his petition will be 
rejected. Salzman v. His Creditors, 169. 

15. Where one of the creditors of an insolvent, has within the ten days following the 
appointment of the syndic, opposed his application for the benefit of the laws rela- 
tive to the voluntary surrender of property, on a charge of fraud, and the debtor, 
by failing to answer the interrogatories propounded to him by the opponent, has 
established the charge, the latter will not be allowed to discontinue his opposition, 
which may be prosecuted by any creditor, though he may not have opposed the 
surrender within the ten days. Robinson v. His Creditors, 452. 

16. Where an insolvent debtor, who has applied for the benefit of the laws relative 
to the voluntary surrender of property, has, subsequently to his application, done 
any act which amounts to a fraud upon his creditors, and which could not, from 
the time when it was done, have been presented in an opposition filed within the 

F: ten days following the appointment of the syndic, he may be opposed after the 
expiration of the ten days. Jb. 


V. Interest of Insolvent in Property surrendered. 


17. An insolvent, who has surrendered his property to his creditors, is interested that 
the estate should be legally disposed of, in order, in case of its insufficiency to pay his 
debts in. full, to diminish as much as possible the balance that may remain due, or, 
in case of its sufficiency, to preserve for himself whatever may be left after the cre- 
ditors have been satisfied ; but this interest is not a real one, in any part of the pro- 
perty ceded. Smith and another v. De Lalande and another, 384. 

18. A debtor who has surrendered his property to his creditors, cannot, afier the pro- 
ceedings in insolvency have been closed, interfere and set aside a sale, by the syndic, 
of property in the hands of an innocent purchaser. Jb. 














636 INDEX. 


VI. Distribution of Proceeds. 


19. Where the amount applicable to the payment of the law charges privileged 
against the estate of an insolvent, is insufficient to pay the whole, they must be 
paid pro rata. Garretson v. His Creditors, 445. : 


INSURANCE. 


1. In an action ona policy of insurance, an allegation in the petition that the defen- 
dants were legally put in default, will be sufficient, withcut expressly alleging a 
compliance in detail with the provisions of the policy, wheve such compliance is 
proved on the trial. o 

Mason v. The Louisiana State Marine and Fire Insurance Ce., 192. 


2. The contract of insurance is, essentially, one of indemnity ; and this indemnity must 
be adjusted on the principle of replacing the insured, as near as may be, in the si- 
tuation he was in at the commencement of the risk. The amount of insurable 
interest is the market value of the articles at the time and place of the commence- 
ment of the risk; and where they have been purchased near that time and place, 
the cost to the assured is the most satisfactory, though not the only criterion of 
their value. 

Marchesseau v. The Merchants’ Insurance Company of New Orieans, 438. 


$. Under a poliey of insurance, which provided that if there should be any false 
swearing on the part of the assured, he should forfeit all claim to the policy, a 
failure by the latter to sustain his affidavit, by direct evidence, to the amount 
claimed, will not be considered as proof of his having sworn falsely, and thereby 
forfeit the insurance. In open policies, it is often extremely difficult to prove the 
actual value of the goods lost; it suffices to show by testimony the great proba- 
bility of the truth of the affidavit; and in weighing this testimony, the character 
of the assured, as well as the eredibility of the witnesses, must be considered. Ih. 


INTEREST. 


Where a note is made payable at a future period, with interest from date if not 
punctually paid, such interest is in the nature of a penalty for not punctually per- - 
forming the principal obligation, and the failure to do so must be strictly proved, 
to entitle the plaintiff to recover the additional interest. Where such a note 
was payable at a particular place, proof that it was presented and demand 
of payment made at such place ‘after it fell due,’ will not entitle the holder to 
recover the additional interest. Glover and others vy. Doty, 130. 


_ 


Sd 


. Inan action ona note, not protested at maturity, where the defendants have not 
been put in default before suit, and there is no evidence of any promise to pay 
interest, it will only be allowed from judicial demand. 

Pawling v. Houwren and others, 229. 


i) 


. The penalty, provided by the twentieth section of the charter of the New Orleans 
Canal and Banking Company, which declares that if the company shall suspend 
or refuse to pay any of its notes, deposits, or other obligations in specie, that the 
party may recover interest at twelve per cent a year from the time of such suspen- 
sion or refusal, cannot be recovered without a demand and failure to pay on the 
part of the company ; and such interest can only be recovered from the time of 
the demand and failure. Bartlett v. New Orleans Canal and Banking Co., 543. 
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INTERLINEATIONS. 
See Bat, 3. 


INTERPRETATION. 


1. The act of 25th March, 1831, relative to injunctions, is one of great severity, and 
must be rigorously construed. It applies only where judgments have been en= 
joined; in all other cases, the parties must be left to their action on the bond. ° 

Griffin v. Cotten, 142. 

2. In the construction of a statute, effeet must be given, if possible, to every part. 

City Bank of New Orleans v. Huie, 236. 

3. The law authorizing the redemption of lands sold for taxes, will be interpreted 
liberally. Winchester v. Cain and another, 421. 

4. Where there is any ambiguity in a judgment, it must be understood with refer- 
ence to the verdict on which it is based, and which it must follow. 

Black v. Catlett and another, 540. 


INTERROGATORIES. 


I. To Parties to the Action. 
Il. To Third Persons under a Fieri Facias. ; 


I. To Parties to the Action. 


1. Interrogatories by defendant to the plaintiff, though sworn to be material to the de- 
fence, will be struck out, when evidently propounded only for delay. 

Parker vy. Hewitt, 11. 

2. A manifest evasion by a party to a suit to answer the interrogatories propounded to 
her, creates a violent presumption that a true and direct answer would destroy 
her claim, and amounts to such a neglect or refusal as will authorize the court to 
take them for confessed. Knight v. Murchison, 31. 

3. On a rule againsta party to show cause on a certain day, why the interrogatories 
propounded to her by the plaintiff, should not be answered or taken for confessed, 
the court may, on failure of the party to appear or answer, make the rule 
absolute, and order the interrogatories to be taken for confessed at once, and with- 
out any further delay. Jb. 

4. On a question whether due diligence has been used to answer the interrogatories, 
the decision of the judge below will not be interfered with, unless clearly 
erroneous. Jb. 

5. Where a party residing abroad comes into our courts in the prosecution of his 
rights, he is in contemplation of law present like other suitors residing in the state, 
and is subject to the same rules and obligations; and where interrogatories are pro- 
pounded to him, it is the duty of his counsel to take notice of them, and, as he is un- 
der a legal obligation to answer, and it is for his convenience that a commission 
issues, he must take the necessary steps to comply with the law in such a manner 
that his answers may be used as evidence in the case. It is not for the party calling 
for the answers, to take out a commission, or to incur the trouble and expense of at- 
tending to its execution. Clarke v. Jones and another, 78. 


6. Where interrogatories are propounded to a party toa suit not residing in the parish, 
reasonable time should be allowed him to answer; and if suflicient time has not 
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been allowed, the party wishing to use the answers as evidence, must move for a 
continuance, or they will be considered as waived. 
Clarke v. Jones and another, 78. 

7. Where an absent party to whom interrogatories were addressed, appears to have 
honestly intended to comply with what was required of him, his adversary, who 
has, by a technical objection, excluded the testimony which he had himself called 
for, will not be allowed to avail himself of such an irregularity, to have the in- 
terrogatories taken for confessed. He should be satisfied to exclude them as évi- 
dence against himself. 0. 

8. A supplemental petition containing no new allegations, and filed for the sole pur- 
pose of propounding interrogatories, to which the defendant has neglected to an- 
swer after sufficient time, may be withdrawn, by leave of the court, after the case 
has been called for trial. Mackin and others v. Rowley, 82. 


9. In a suit against a corporation the individual stockholders are not cited, but only 
those agents or officers whom the law designates as managers of its affairs ; such 
stockholders do not oecupy the position of actual defendants, who must be interro- 
gated on facts and articles, but may be summoned by the opposite party as wit- 
nesses to testify against their interest. 

Hart v. The New Orleans and Carroliton Rail Road Co., 178. 





10. One who wishes to probe the conscience of his adversary, must bring himself 
strictly within the exception established by law to the rule which excludes a party 
from testifying in his own case. Martin v. Wright, 299. 

11. A party to a suit can only be examined by interrogatories annexed to the petition 
or answer, unless with his consent. He may object to being verbally examined on 
the trial. 0. 

12. Where one of the parties to a suit is called upon to be sworn and examined on 
the trial, without any specific interrogatories having been previously propounded 
to him, he must be considered as called upon as any other witness, and be allowed 
to testify generally. Where the other party desires to confine his examination to 
certain facts, he must pursue the course pointed out by law for examinations on 
facts and articles. Ib. 


Il. To Third Persons under a Fieri Facias. 


13. The proceeding under the 13th sec. of the act of the 20th of March, 1839, authoriz- 
ing a plaintiff to propound interrogatories to third persons touching any property in 
their possession belonging to the defendant, or any debt which they may owe to 
the latter, was intended to enable the plaintiff to get at property belonging to the 
defendant, in the possession of third persons; but it cannot be used as a substitute 
for a direct revocatory action, the object of which is to test the validity of titles to 
property in the possession of such third persons. The latter cannot be deprived, 
by such a proceeding, of any advantage, or means of defence, they would have in 
a direct action against them. Laville v. Hébrard and another, 435. 

78. Facts appearing from interrogatories to third persons, which a party had 
no right to propound, will not be noticed. 0. 


JUDGMENT. 


1. Any objection to the amendment of a judgment, on the ground that the answer of 
appellee requesting it, was not filed three days before that fixed for the trial, as 
required by art. 890 of the Code of Practice, will be considered to have been waved, 
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where the case was fixed by the appellant before the expiration of the three days 
allowed for filing theanswer. Griffing, Adm’.x, vy. Caldwell and others, 18. 

2. In doubtful cases the conclusion should be in favor of the party who strives to avoid 
a loss, rather than in favor of one who secks a gain. Bronaugh v. Neal, 23. 

3. Where judgment has been rendered fora sum exceeding, by however small an 
amount, that claimed in the petition, it must be reduced to the amount prayed for. 

Gasquet and others v. Veeder and anothe~, 68. 

4. Where, by agreement between the parties, a judgment has been confessed, on 
an express stipulation of certain conditions as to the time and manner of its 
execution, the conditions will be obligatory. 

Manadue v. Franklin and another, 122. 

5. Where the circumstances authorize it, a court may, in rendering judgment in favor 
of a party, make its execution dependant cn the condition of the production of 
books and papers in the possession of the latter. 

: Ticrnan Vv. .Vurrah and another, 443. 

6. Where a judgment has been obtained against a party, ina case. not expressly in- 
cluded among those in which the Code of Practice prescribes that an action of 
nullity will lie, and he shows that he will sustain real injury unless he can obtain 
relief, which cannot be had on appeal, and the case presents facts on which, in 
the other states of the Union, a court of equity would interfere, relief may be 
granted ; but not unless the applicant state particularly and specially the nature of 
the defence, and the facts on which he seeks relief, and prove that he has been guilty 
of no /aches. It will not suffice,to allege that he has a good and valid defence to 
the action. Chinn v. first Vun‘cipal'ty ef New Orleans, 523, 

7. Where there isany ambiguity in 4 judgment, it must be understood with reference 
to the verdict on which it is based, and which it must follow. 

Black v. Catlett and another, 540. 

8. Action to rescind the sale of a tract of land; verdict for the plaintiff for the land, 
and in favor of defendant and reconvenor for the pu.chase money; and decree 
accordingly, declaring the land to be the property of the plaintiff, and ordering 
the defendant to put him in possession, on his paying the purchase money: Held, 
that the decree contains two distinct judgments, one in favor of the plaintiff for 
the land, and the other for the defendant for the price; that the right to have it 
executed is reciprocal ; and that both parties must be placed on the same footing; 
and that the defendant may take out an execution for the price, though the plaintiff 
may not have demanded the execution of the judgment in his favor. 1d. 

9. Where a judicial tribunal of another state has acted finally on a case, the legal 
presumption is that every thing has been done according to law: and the judgment 
will be evidence between the parties. Jordan v. Black, 575. > 

10. A question decided by a competent tribunal of another state, after due proceedings, 
will not be examined into by the courts of this state. 0. 


See AppeaL, XI. Swuccessions, 4, 5. 


JUDGMENT, INTERLOCUTORY. 
See Appeat, l, 5, 7. 


JURY. 


1. The withdrawal of a juror from sickness, or other cause, produces at once a mis- 
trial, and his place cannot be supplied but by consent. Prentice v. Chewning, 71. 
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2, Where after the trial has commenced, a juror has been withdrawn, and anew one 
sworn by consent, either party, or the juror himself, has a right to require that the 
witnesses shall be examined de novo. It will not be sufficient that the evidence 
which had been reduced to writing, be readtohim. Prentice vy. Chewning, 71. 

3. The court may, ex officio, order a trial by jury, whenever, in its opinion, the case 
requires it. Burke v. Brazeale and another, 73. 


4, The assessment of damages is the peculiar province of a jury. When excessive, 
relief will be granted, but a strong case must be made out to justify the interfe- 
rence of the appellate court. Barney v. De Russy, sheriff, and others, 75. 


5. A jury may be prayed for in a supplemental answer ; but it will bein the discre- 
tion of the conrt to permit such answer to be filed. It will be properly rejected 
where the jurors summoned for the term have been discharged, and allowing a 
jury would delay the triala whole'term. Hooper v. Hyams, Executor, 90. 


6. The verdict of a jury will not be disturbed, where it does not appear that the judge, 
from whom a new trial was asked, erred in refusing it. 
Mason v. Louisiana State Murine aud Fire Insurance Co., 192. 


7. The verdict of a jury on a question of fact, will not be disturbed unless clearly 
wrong. Caldwell y. Cogswell and another, 554. 


LEASE. 


1. Where a landlord, instead of resorting to the means provided by law for obtaining 
payment of his rent and possession of his premises, takes upon himself, without 
authority, to remove the property, and to turn out the family of his tenant, he will 
be liable in damages ; and it will be no excuse, that such removal was effected with- 
out violence or injury. Thayer v. Littlejohn and others, 140. 


2. The production of a receipt for a part of the rent, isa sufficient corroborating cir- 
cumstance to establish a verbal lease for any amount, previously proved by the tes- 
timony of one witness. Brandagee v. Fernandez and another, 260. . 

3. The right of the lessor over the products of the estate, or the movables on the place 
leased, is of a higher nature than mere privilege. The latter is enforced only 
on the price of the movables to which it applies ; it does not enable the creditor to 
take, or to keep the effects themselves. The lessor, on the contrary, has a right of 
pledge on them; and may seize and retain them, until he is paid. 


. Garretson v. His Creditors, 445. 

4. The privilege of the lessor on the products of the estate, or on the movables on the 
place leased, has a preference over all other privileged debts, such as expenses of 
the last illness, law charges, and others having a general privilege on the movables. 
The charges for selling the movables subject to the lessor’s privilege, must be 
paid before the rent, as they are necessary to procure the means of paying it; and 
so of the funeral expenses of the debtor and his family, where there is no other 
source from which they can be paid. 0. 


LEGITIMACY. 
See FatHer anp CHILD. 


LEVEES. 
See Roaps anp LEVEEs. 
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LITIGIOUS RIGHT. 


One against whom a litigious right has been purchased, may be released therefrom by 
paying the transferree the real price of the transfer, with interest from its date. 
Winchester v. Cain and another, 421. 


LOST WRITINGS. 
See Evipence, VI. 


LOUISIANA. 
See Treaty or San ILpDEFONso. 


MANDAMUS. ° 


1. Where part of the directors of a bank exclude one of their number from the pri- 
vilege of examining the discount book, to which all the rest have aecess, on the 
ground that he is hostile to the institution, and will use the information he may 
obtain to its injury, a mandamus will lie to enforce the right, which is essential to 
the discharge of his duties as a director. 

Hatch v. City Bank of New Orleans, 470. 

2. To obtain a mandamus the applicant must allege and prove the duty required to 
be performed, and that he has been injured, or apprehends injury, or that he has 
been deprived of some legal right. 0, ° 

3. Under the Code of Practice the powers of the courts of this state as to issuing 
writs of mandamus, are more extensive than those of the tribunals governed by 
the common law. Jd. 

4, Under art. 831 of the Code of Practice, a mandamus may be issued where the 
party has other means of relief, if the slowness of the ordinary legal forms is 
likely to produce great delay and defeat the ends of justice, as well as in cases 
where there is no other specific remedy. Jd. 

5. The books of a corporation are evidence of the acts and proceedings of the body, 
and, with respect to the corporators, are public. They are common evidence, 
and each individual having a legal interest in them, has a right to inspect, and 
to.use them as evidence of his rights. But a mandamus will not be issued to 
compel the keeper of such books to allow an inspection, or the taking of copies, 
unless a clear right be shown, and some just or useful purpose is to be effected. Jd. 


MILITARY SITES. 

1, The act of Congress of the 3rd of March, 1819, authorizing the sale of certain 
military sites, did not confer an authority personal to the Secretary of War then 
in office; the power conferred was given to the Department of War, to be ex- 
ercised under the discretion of the President of the United States. Nor is it 
material whether the acts authorized by it, were executed by the Secretary him- 
self, or by some officer acting’ under his authority. 

€ulliver v. Berge and another, 427. 

2. An exchange of a military site for other land, is valid as a sale, under the act of 
the 3rd of March, 1819, authorizing the sale of certain military sites. An ex- 
change is, in effect, but a double sale. Jd. 


MINOR. 


1. A compromise by a tutrix will not be binding on the minor, unless subsequently 
ratified by the latter. .Vantz v. Wyatt and others, 10. 
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2, It is the duty of an executor, when rendering his accounts, to disclose the name of 

the heir to the succession, and to require that he be cited through his tutor or un- 
der tutor. Bry, under tutor, v. Dowell, ex’r., 111. 

3. On an opposition by the under-tutor of a minor heir to the homologation of the 
account of an executor, who was also tutor to the minor, the latter cannot object 
to proof of his tutorship, when offered by the opponent, on the ground that such 
tutorship was not alleged in the opposition. So soon as his right to oppose the 
account was contested, the under tutor was bound to show that there existed such 
an opposition of interest between the minor and his tutor, as made it his duty to 
appear on behalf of the former ; and this could not be done without showing that 
the executor was himself the tutor of the minor, to whom he was rendering an 
acqpgunt. Jb, 

4 Where an under-tutor, in behalf of a minor, opposes the homologation of the ac- 
eounts of an executor, it will be presumed that the estate has been accept- 
ed according to law, otherwise the minor would be without any interest in 
the matter. Jb. ” 

5. The decree of a court of probate homologating the accounts of a tutor, rendered 
contradictorily with the under-tutor, is not conclusive against the minor, who has 
a certain time after majority within which to examine and contest them; and the 
court can in no way discharge the tutor, while the law makes him responsible to 
his pupil. Jd. 

6. An executor is entitled to his discharge at the expiration of one year; his accounts 
cannot remain open, and his responsibility be continued for a number of years ; 
and when they have been once settled by the court of probates, contradictorily with 
the heirs of age, or minors represented by their tutors or under-tutors, the decree 
will be as final and binding on such heirs as any judgment in an ordinary suit, to 
which they may have been parties. Jb. 

7. Where an executor is also tutor to the minor heir, his accountability.to him as 
executor, should be finally determined before he enters upon his administration 
as tutor, which is to last until the majority of his ward. Jd. 

8. The tutrix of the minor heirs, cannot administer a succession by virtue of her 
office as tutrix; she must be appointed administratrix, and give the security 
required by law. Payment to her of a debt due to the succession, would not 
protect the party making it, against the claim of the heirs of age, nor of the 
administrator, should one be afterwards appointed. Tildon v. Dees, tutriz, 407: 


; MORTGAGE. 


. The purchaser of property sold under a feri facias subject to a previous mortgage, 
will be responsible only for the amount of such mortgage, and any surplus he may 
have bid above that amount. And where such previous mortgage is revoked so 
far as a third person is concerned, and his claim declared to have precedence on 
the proceeds of the mortgaged property, the amount due from the purchaser on 
account of the mortgage, will be first applied to the settlement of that claim, and 
the balance only will belong to the holder of the mortgage. 

Oliver and others v. Stevens, sheriff, and another, 86. 

2. The endorsers of a note secured by mortgage, may, subsequently to the endorse- 

ment, execute an authentic act recognizing such endorsement, and an authentic 
subrogation of the mortgage to secure its payment. Duncan v. Elam, 135. 

3. Workmen, or others having a privilege on improvements erected on ground on 

which the vendor has a mortgage, cannot cause such improvements to be sold se- 


_ 
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parately from the ground on which they stand; they must be sold together, in 
order that the highest price may be obtained, to be divided between the parties, 
according to appraisement—the proceeds of the improvements to the parties 
having a privilege on them, and any surplus, with the price of the land, to the 
vendor. McDonough v. Le Roy, 173. . 

4. The right given by art. 686 of the Code of Practice, toa creditor having a privilege 
or special mortgage on property seized fora debt of which all the instalments 
are not due, of causing the whole property to be sold on terms of eredit eorres- 
ponding with the periods at which such instalments are payable, results from the 
principle that every part of the property is mortgaged for the whole of the debt, 
the holders of the different instalments secured by the same mortgage being 
entitled to participate in the distribution of the proceeds. But it does not follow 
that the mortgagor, who is bound for the whole debt, notwithstanding the in- 
sufficiency of the property mortgaged, can, in an action by the holder of a note 
for the instalment already due, claim as a right that the property should be sold 
on such terms, especially when the proceeding is by an ordinary action. 

Florance 1. Orleans Navigation Company, 224. 

5. Where property offered for sale under execution is mortgaged to secure the pay- 
ment of notes, not yet due, with the accruing interest, the purchaser must retain in 
his hands enough to pay such notes, with interest to the day of sale, not to the pe- 
riod of the maturity of the notes. 

Firemen’s Insurance Company of New Orleans v. Gillingham and others, 305. 

6. Where the consideration of a mortgage is not stated in the act, and the mortgagor 
pleads a failure of consideration, parol evidence is admissible to prove the nature 
of the consideration and its failure. Falcon v. Boucherville, 337. 

7. Where property brings less than the amount of the mortgage of the creditor at whose 
suit it is sold, all subsequent mortgages fall to the ground, and the sheriff is autho- 
rized to erase them. Hart and others v. Foley, 378. 

8. The Recorder of Mortgages, having erased plaintiff’s mortgage, without his con- 
sent; and the sheriff having sold the land, seized at the suit of the plaintiff, at twelve 
months’ credit, and assigned to a third person the bond taken for the price; Held, 
that plaintiff may look to the Recorder of Mortgages for indemnity, or to the pro- 
ceeds of the sale in the hands of such third person, at his pleasure. 

Burthe and another v. Bernard, 395. 

9. A mortgage creditor, who buys the property subject to his mortgage, cannot be 
compelled to pay the purchase money, which he is entitled to receive by pre- 
ference. Rodriguez, syndic, v. Dubertrand and another, 535. 

10. The syndic of the creditors of an insolvent is entitled to a commission on the 
proceeds of the sale of the mortgaged property, though purchased by the mort- 


gagee, who retains the price in discharge of his mortgage claim. 
Maxan v. His Creditors, 560. 


See Exrecutory Process. 


NEW ORLEANS, CITY OF. 


1, Assessments made under the act of 2d April, 1832, regulating the opening and 
improvement of streets and public places in the city of New Orleans, are pri- 
vileged as to third persons, only from the time of inscription in the office of the 
recorder of mortgages. City Bank of New Orleans y. Huie, 236. 

2, The First Municipality has not succeeded to the rights and privileges of the inhabi- 
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tants of the old city of New Orleans, nor to those of the corporation created by the 
act of the 17th of February, 1805, and the acts supplementary thereto. It is the 
creature of the act of the 8th of March, 1836; and to it, and the acts amending 
it, we must look for its powers, and rights. First Municipality of New Orleans v. 
Commissioners of the General Sinking Fund, 279. 

3, The corporation of the city of New Orleans, which existed previously to March, 
1836, is in a state of liquidation, and is represented in all things relating to its set- 
tlement and rights by the Mayor and the Commissioners of the Sinking Fund, The 
real property which belonged to it at the time of its dissolution, belongs to the Mu- 
nicipality in which it is situated. Jd. 


NEW TRIAL. 


1. An allegation by defendant, on a motion for a new trial, that a witness testified to 
admissions made by him in an unsuccessful attempt to compromise, will be disre- 
garded, unless accompanied with an affidavit that he was ignorant of the circum- 
stance at the time of the trial. Burke v. Brazeale and another, 73. 

2. Anew trial will not be granted on the ground of newly discovered evidence,where 
the court is not satisfied that the party could not, with proper diligence, have dis- 
covered and obtained it before the trial,and where the affidavit contains no allega- 
tion of its importance or materiality. Bonnet v. Legras, 92. 

3. A new trial should never be granted, where the ends of justice have been attained. 

Mason v. Louisiana State Marine and Fire Insurance Co., 192. 


NONSUIT. 


Defendant stipulated, as part of the price of a lot of ground and certain bank stock, 
which was to be delivered immediately, to pay a note due by his vendor to the 
plaintiff; the stock was not transferred, nor the contract cancelled. In an action by 
the plaintiffs on the note, held, that the judgment in favor of defendant should be 
one of non-suit, as the stock may still be delivered. 

City Bank of New Orleans vy. Desban and others, 570. 


NOTARY. 


. The want of a seal to the certificate of a notary, will be no objection to its ad- 
mission in evidence. No law requires that a notary shall furnish himself with a 
seal. Lambeth and another y. Caldwell and others, 61. ; 

2. Under the act of 14th February, 1821, the certificate of a notary will not be 

sufficient proof of notice of protest, unless attested by two witnesses. 
Deblieux and another y. Bullard and another, 66. 

5. A notary, commissioned by the judge of the Court of Probates to make the partition 

of community property, is the ministerial officer of the court; and on his certificate 
of a refusal by the party in custody of the property to produce the same, a distringas 
may be issued to enforce acompliance. Stewart v. Pickard and others, 415. 

4. Where different notes of the same institution are held by the same individual, the 

notary having to muke a separate demand on each, may refuse to include them all 

in a single protest, and claim the costs of protesting each. 
Trezevant and others v. Bank of Tennessee, 465. 


NOTICE. 


1, Where it is proyided by a rule of court, ‘that in all cases where notice is required, 
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and no time is specified in the Code, three days shall be sufficient,’ a rule taken 
on the 29th of June to show cause on the Ist of July, will not be sufficient no- 
tice. Erwin vy. McKinney and another,217. Same vy. Kenny and another, 217. 

2, After issue joined, suitors are presumed tobe always in court, attending to their 
business, either in person or by their counsel, and are conseqnently bound to 
notice the steps taken in their cases. _* 

Kohn, syndic, and othérs,v. Wagner and another, 275. 


NOVATION. 


1, The acceptance by a creditor of an order from his debtor ona third person, the 
proceeds to be applied towards the payment of his claim, when such order was 
not intended to operate a novation by substituting a new debtor, will not discharge 
the original debtor. Baird and others v. Livingston, 182. 

2. Plaintiff was holder of defendant’s note for the purchase of a lot, subsequently sold 
by the latter to a third person, who bound himself to pay the note. Plaintiff did not 
intervene in the act of sale from the defendant, and expressly declare by signing it 
that he accepted the vendee as his debtor; but he always looked to him as such, re- 
ceived payments from him, sued in his own name on the agreement in the contract 
between him and the defendant, and, after obtaining judgment, granted him delay on 
conditions more onerous to defendant than any he had agreed to: Held, that defendant 
was discharged. Walton v. Beauregard, 301. 


NULLITY OF CONTRACTS. 
See Contracts, III. IV. Sates, V. 


NULLITY OF JUDGMENT. 


Where a judgment has been obtained against a party, in a case not expressly in- 
cluded among those in which the Code of Practice prescribes that an action of 
nullity will lie, and he shows that he will sustain real injury unless he can obtain 
relief, which cannot be had on appeal, and the case presents facts on which, in the 
other states of the Union, a court of equity would interfere, relief may be granted; 
but not unless the applicant state particularly and specially the nature of the de- 
fence, and the facts on which he seeks relief, and prove that he has been guilty of 
no laches. It will not suffice to allege, that he has a good and valid defence to the 
action. Chinn v. First Municipality of New Orleans, 523. 


OPPOSITION OF-THIRD PERSONS. 


The right of a third person to oppose an execution, is limited to the cases in which 
he owns, or has a privilege on the property seized; and in the former case, he must 
make out a clear ¢itle in order to arrest the sale. 


Wafer v. Pratt, sheriff, and another, 41. 


PARAPHERNAL PROPERTY. 
See Huspanp anp Wires, I, 2, 3, 4, 6. 


PARTIES TO AN ACTION. 


See AppraL, II. Pxieapine. 
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PARTNERSHIP. 


1, Surviving partners cannot sue alone for a partnership debt. The representatiyes 
of the deceased partner must join in the suit. Dick and others v. Dunlap, 54. 

2. Ordinary partners are not bound in solido for the debts of the partnership; nor can 
one partner bind the others unless authorized to do so, either specially, or by the 
articles of the partnership itself, or unless it be proved that the partnership was 
benefited by the transaction, and the burden of proof rests on the party whe seeks | 
to be paid. Dumartrait, Adm’r, and others v. Gay and another, 62. 

3. A retiring partner is not responsible for goods delivered after the dissolution of 
the firm, nor will he be bound by any acknowledgments in regard to them made by 
his former partner. Clarke v. Jones and another, 78. 

4, Where the endorsers of a note, who were partners at the time of jillian, 
have been discharged by want of legal demand, a subsequent promise to pay, 
made by one of them, after the dissolution of the firm, will not be binding on the 
other. Hart and others v. Long and another, 83. 

5. A provision in articles of co-partnership, that all disputes growing out of the 
partnership transactions shall be submitted to arbitration, does not apply to an 
action instituted after the dissolution of the partnership by the death of one of the 
members, for a final settlement of the partnership affairs. 

Gallier v. Walsh and another, 226. 

6. An action for a final settlement of the partnership affairs, against a surviving partner 
and the curator of the estate of a deceased partner, in which the petition sets forth 
acts of mismanagement and fraud, is not a claim for a sum of money in the mean- 
ing of art.’ 924 of the Code of Practice, and as such exclusively within the jurisdic- 
tion of the Court of Probates. Such an action is properly brought before a court 
of ordinary jurisdiction, in which a jury, if called for, may pronounce on the ques- 
tion of fraud. Jb. 

7. A surviving partner will not, by consenting to the appointment of experts by a Court 
of Probate to examine the partnership books after the death of his co-partner, so 
subject himself to its authority as to preclude his right to except to its jurisdiction. 

Ib. 

8. One partner cannot sue another for particular sums paid on account of the concern ; 
the action must be for a final settlement of.the partnership, and for the balance 
due after such liquidation. Jeaudron and husband v. Boudrauz, tutor, &c., 383. 


9. Where a partnership has been dissolved by the death of one of the members, an 
action may be maintained by the survivors, and the legal representatives of the 
deceased. McCord and others v. West Feliciana Rail Road Co., 519. 

10. In an action by the survivors, and the curator of the succession of a deceased part- 
ner, the death of the curator pendente lite, is no cause for dismissing the suit. The 
action may be prosecuted by the heirs,or other legal representatives of the deceased 
partner. Jb. 

11. An entry in the books of x partnership, made at the time of the transaction, will 
be conclusive between the parties, unless shown to be erroneous. The partners 
were the mutual agents of each other, and such an entry must be regarded as an 
account rendered of the transaction. Armistead and another vy. Spring, 567. 
Jarvis and another v. Armistead and others, 567. 

12. Defendant sold to one of the plaintiffs his interest in a partnership, the latter taking ~ 
his place in the house, and assuming the partnership debts, but not the private debts 
of either of the partners. In an action by the new house, against the retiring partner, 
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for the amount of his private account with the old firm. Held, that the new partner 
taking the place of his vendor, can have no greater rights than the latter; that each 
of the original partners having a private account with the firm, the one necessarily 
extinguished the other pro tanto, and that the difference between thetwo, forms a 
balance due from one partner to the other, to be adjusted on the final settlement of 
the concern; and that, by the effect of the sale, the private account of the retiring 
partner, became that of his successor. Armistead and another v. Spring, 567. 
Jarvis and another v. Armistead and others, 567. 


PAYMENT. 


1. Where there ‘has been no express imputation, a payment must be imputed to the 
most onerous debt. Denis v. Ramouin, 318. 


2. A debt contracted as surety for another is not necessarily less onerous than one due 
as principal ; and where there has been no express imputation, a payment is not 
necessarily to be imputed to a debt due in the latter capacity, rather than to one 
due in the former. Whether a debt be more or less onerous, depends on the 
interest the debtor has in discharging it. Jb. 


PETITION. 
See PLEADING. ° 


PETITORY ACTION. 
See Pieapine, I. 


PLEADING. 


I. Several Kinds of Action. 

Il. Parties to Actions. 

Ill. Petition, and Amendments thereto. 

IV. Exceptions. 

V. Answer, and Amendments théreto. 
VI. Demands in Compensation, Reconvention, and 

Warranty. 

VII. Admissions in Pleading. 


I. Several Kinds of Action. 


1. The character of the action, whether petitory or possessory, is not determined by 
the allegations in the petition alone, but by the prayer of the petition and the 
allegations. Hood v. Segrest, 109. 


2. Where the petition alleges that plaintiff had both the property and the possession 
of certain slaves, and concludes with a prayer that the defendant be condemned to 
deliver up the possession, the prayer makes the action a possessory one ; had the 
latter been for the recovery of the slaves, the action would have been a petitory 
one. So where the petition avers that the plaintiff owned, and had possessed as 
owner certain slaves, and prays that he may have judgment for them, the action 
will be a petitory one, Jb. 
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5. The prayer of the petition deterinines the character of the action. 

Carraby v. Le Breton, c 2) 2. 

4. Where the petition makes it necessary to inquire into the title of the plaintiff, 
and to determine its validity, the action is a petitory one ; and he must make out 
his title before the defendant can be disturbed. Jb. 

5. The plaintiff in a petitory action, must show a good and legal title in himself. 

Hart and others v. Foley, 378. Winchester v. Cain and another, 421. 
“G A defendant, sought to be evicted by a petitory action, may urge, by way of excep- 
» tion to the title of plaintiff, any thing that he could plead in a direct action of nullity. 
Hart and others v. Foleu, 378. 

7. The proceeding under the 13th section of the act of the 20th of March, 1839, 
authorizing a plaintiff to propound interrpgatories to third persons touching any 
property in their possession belonging to the defendant, or any debt which they 
may owe to the latter, was intended to enable the plaintiff to get at property be- 

_ longing to the defendant, in the possession of third persons; but’ it cannot be used 
as a substitute for a direct revoeatory action, the object of which is to test the vali- 
dity of titles to property in the possession of such third persons. The latter can- 
not be deprived, by such a proceeding, of any advantage, or means of defence they 
would have ina direct action against them, Laville v. Hébrard, 435. 


See Executory Process. FATHER AND CHILD, 3. 


II. Parties to Actions. 


8. In a suit by ‘the holder against the drawer of a promissory note, negotiated after 
maturity, which had been given on the settlement ofa partnership formerly existing 
between the drawer, the payee, and a third person, the defendant may be relieved 
by showing error in the settlement, without making his partners parties to the suit. 

Ford v. Dosson, 39. 

. Surviving partners cannot sue alone for a partnership debt. The representatives 
of the deceased partner must join in the suit. Dick and others v. Dunlap, 54. 

10. A creditor who wishes to hold the heirs of the wife responsible for a community 
debt, must join them in his suit against the husband, for the latter no longer re- 
presents the community. Yart and others v. Foley, 378. 

11. An action can only be brought by one having a real and actual interest. 

‘ Hatch v. City Bank of New Orleans, 470. 

12, Where the record shows that all the persons who entered into the original contract 
with the defendants, are plaintiffs, it will be no objection, that others, who became 
subsequently interested in the contract, without the privity of the defendants, are 
not made parties to the suit. 

Mc Cord and others vy. West Feliciana Rail Road Co., 519. 

13. Where a partnership has been dissolved by the death of one of the members, an 
action may be maintained by the survivors, and the legal representatives of the 
deceased. Jb. 

14. In an action by the survivors, and the curator of the succession of a deceased 
partner, the death of the curator pendente lite, is no cause for dismissing the suit. 
The action may be prosecuted by the heirs, or other legal representatives of the 
deceased partner. Jd, 


15. Both the debtor and his vendee must be made parties to an action to annul a 
sale, alleged to have been made in fraud of the rights of the plaintiff as a pri- 
vileged creditor. Potier vy. Harman and another, 525. 


© 
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18. A conveyance of slaves, in another state, to a trustee, for the use of the owner 
during her life, and for the purpose of being emancipated afterwards, vests a legal 
title in the trustee, who may sue in this state to enforce the trust. 

Jordan v. Black, 575. 


Ill. Petition, and Amendments thereto. 


17. Where there is no evidence that defendant had more than one domicil, it is un- 
necessary to state in the sheriff*s return, that service of petition was made at 
his usual domicil. Grifing, adm’x, v. Caldwell. and others, 15. 

18. It is not necessary that it should appear from the sheriff ’s return, that the copy 
of the petition served on the defendant was sealed with the seal of the court, and 
certified by the clerk to be a true copy. Jd. 

19, In an action against a party for the proceeds of certain floais, or pre-emption 
rights of settlers on the publie lands, sold by him as agent for the plaintiff, the 
name of the settler, as well as the range, township, and section of the public 
jand, on which the settlements were made, should be stated. 

_ Pipes v. Garrett, adm’r. 19. 

20. Service of cit:tion must be accompanied with that of a copy of the petition; the 
latter is the only document from which the defendant can ascertain the demand 
with which he is required to comply. __ 

Harris, for the use, c., v. Alexander and another, 30. 

21. Service of a copy of the petition must appear of record; no other evidence than 
the sheriff’s return can be received to prove it. It may be waived by the ap- 
pearance of the party. Jd. 

22. A petition may be amended, so as to change the action froma possessory to a 
petitory one. Hoover, tutor, v. Richards and Wife, 34. 

23. An affidavit that the allegations in the petition are true, is a sufficient compliance 
with a law which requires that the facts stated in the petition shall be sworn 
to. Stanbrough v. Scott, sheriff, and another, 43. 

24. On an application for an injunction from the district court in the absence of the 
judge, the petition must be addressed to the judge of that court, and not to the parish 
judge, though the latter be applied to, under the aet of 1835, to grant it. J. 

Wadsworth +. Harris and another, 96. 

25. A supplemental petition containing no new allegations, and filed for the sole 
purpose of propounding interrogatories, to which the defendant has neglected to 
answer after sufficient time, may be withdrawn, by leave of the court, after the 
case has been ealled for trial. Mackin and others v. Rowley, 82. 

26. Where a petition has been addressed, by mistake, to a tribunal different from 
that in which it was filed, the error will be fatal. No judgment by default can be 
taken, nor can permission be given to amend. 

Wadsworth vy. Harris and another, 96. 

27. In an action ona policy of insurance, an allegation in the petition that the de- 
fendants were legally put in default will be sufficient, without expressly alleging 
a compliance in detail with the provisions of the policy, where such compliance is 
proved on the trial. 

Mason v. The Louisiana State Marine and Fire Insurance Co., 192. 

28. An affidavit, annexed to a petition, by a party, ‘that the facts are true to the best of 
his knowledge and belief,’ is as positive in point of law, as if the words ‘to the best 
of his knowledge and belief? had been omitted. . 

Jewell and others vy. Jewell and others, 316. 
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29. An affidavit should be so positive, that the party may be convicted of perjury in 
case of his swearing falsely. Jewell and others v. Jewell and others, $16. 

30. In an action on a eontract, the original of which has been lost, it will be sufficient 
to allege the loss, and to state its contents, in the petition; proof of the loss, need 
not be offered previous to the trial. Townsend and another v. Caldwell, 433. 

3t. A variance as to the name of the defendant between the petition and the note 
sued on, is immaterial, where the note is attached to the petition. 

Tenney v. Russell and others, 449. 

52. Where the petition claims interest only at five per eent, but refers to the note 
annexed to it which bears interest at ten per cent, and prays for general relief, the 
error may be corrected by reference to the note, and judgment be given for 
interest at the latter rate. Leverich and another y. Walden, 469. 

33. The cause of action must, in all cases, be stated with sufficient certainty, to pre- 
vent a repetition, when once investigated and decided. 

Hatch v. City Bank of New Orleans, 470. 

34, Suit on a contract entered into by certain individuals, the petition setting forth 
their names, and reciting that, under the firm of Zsaac McCord and Company, 
they had undertaken to execute certain work. [n articles of partnership, entered 
into for the purpose of executing the work, subsequently to the contract, it is 
provided that the name of the firm shall be MeCord artd Company. Held, 
that the variance between the name of the firm as recited in the petition, and as 
set forth in the articles of agreement, is immaterial. 

McCord and others v. West Feliciana Rail Road Co., 519. 

35. Where, in an action on sundry bank notes, they are described by their numbers 
and letters, and by the names of the President and Cashier who signed them, and 
are annexed to the petition though not made a part of it, the description will 
be sufficient. Gray v. Commercial Bank of New Orleans, 533. 

36. Notes annexed to a petition cannot be withdrawn, without leaving copies, which 
will form part of the record. Jb. 

37. An applicant for the curatorship of a suecession, is not bound to state in his pe- 
tition to the Court of Probates, the grounds on which he claims the appointment, 
as the first applicant is entitled to the curatorship, unless legally opposed. In 
case of opposition, he may show, in a supplemental petition, the grounds of his 
elaim. Succession of Pollet, 559. 


IV. Exceptions. 

38. Where a dilatory exception has been filed before a judgment by default, it 
must be noticed, though followed on the same sheet of paper by an answer ta the 
merits. The last clause of the twenty-third section of the act of 20th March, 1839, 
only prevents the filing of such exceptions after a judgment by default. 

Segrest, adm'x. v. Hood—Re-hearing, 108. 

39. A motion requiring plaintiff to state more clearly his cause of action, is too late 
after an answer to the merits. Marr and others v. Burnes, 190. 

40. A defendant, sought to be evicted by a petitory action, may urge, by way of 
exception to the title of plaintiff, any thing that he could plead in a direet action 
of nullity. Hart and others v. Foley, 378. 

41. A claim which a party has failed to establish in a direct action, eannot be set up 
by way of exception in another. Armistead and another v. Spring, 567. Jarvis 
and another v. Armistead and others, 567. = 

42, Non-payment of the costs of a suit, for the same cause of action, previously dis- 
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continued, is not sufficient ground for a dismissal; but will justify the defendant in 
delaying to answer until paid. The exception is a dilatory one. It is not neces- 
sary that such costs should have been paid in money ; it will be sufficient, if the 
officers, to whom they were due, acknowledge that they have been satisfied, as the 
defendant will be thereby discharged from any liability for them. 

Jordan vy. Black, 575. 


V. Answer and Amendments thereto. 


43. The answer cannot be amended after the case has been called for trial. 
Duval v. Kellam, 58. 
44. A jury may be prayed for in a supplemental answer; but it will be in the dis- 
cretion of the court to permit such answer to be filed. It will be properly rejected 
where the jurors summoned for the term have been discharged, and allowing a 
jury would delay the trial a whole term. Hooper v. Hyams, ex’r., 90. 
45, An answer, changing the issue, offered to be filed after the ease has been fixed 
for trial, will not be received. Landry v. Gamet, 362. 
46. Where a defendant is cited to answer within a certain number of days, he is 
entitled to the whole of the last day to file his answer. 
Fowler vy. Smith and husband, 448. 
47. A supplemental answer, filed without leave of the court, or of the plaintiff, will be 
disregarded. Callaway v. Webster, 553. 


VI. Demands in Compensation, Reconvention, and Warranty. 


48. One sued as security on the promissory note of an insolvent, may plead in com- 
pensation and reconvention an amount of money due to the principal debtor, in 
the hands of plaintiff, for which the latter had given no consideration; and interest 
will be allowed on it from the date of the judgment. Bronaugh v. eal, 23. 

49, A defendant will not be allowed to amend his answer for the purpose of citing third 
persons in warranty, whom he alleges to have placed the slave sued for in his pos- 
session, when he does not pretend to have any recourse, nor asks for any judgment 
against them. Cawthorn v. W. NV. T. McDonald, 55. 

50. The purchaser of a slave who has given his note for the price, andafterwards sold 
to a third person who binds himself to pay the note due to the original vendor, 
when sued by the latter, will be entitled to a delay to cite such third person in war- 
ranty. McClure and another, ex’rs, v. Copley and another, 


VII. Admissions in Pleading. 


51. A judicial avowal or admission by an ancestor is as binding on his heirs, as it 
was on himself. Boatner v. Scott, 546. 

52. An admission made in the course of judicial proceedings, cannot be retracted to 
the prejudice of the adverse party. 6. 


PLEDGE. 
By receiving a pledge from his debtor, a creditor incurs no obligation to grant a 
delay. Duncan v. Elam, 135. 


POLICE JURY. 


Police Juries are civil corporations, and may sue and be sued. 
Police Jury of St. Helenav: Fluker, adm’r, 289, 
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POSSESSION. 


1. One who does not possess as owner, éannot acquire a title by prescription. 
Wafer, v. Pratt, sheriff, and another, 4t. 

2. Where vendor and vendee live in the same house, possession follows title. J. 

3. Where one takes peaceable possession of a portion of the public domain, to which 
no other person has a claim, and possesses it in good faith, he will be protected 
to the extent of his enclosures, Griffin v. Cotten, 142. 

4. Actual possession of part of a tract of land, witlititle to the whole, is possession 
of the whole ; but the party alleging such possession must show fixed and certain 
boundaries to the tract, the whole of which he claims by establishing actual pos- 
session of a part, otherwise possession of a few acres might be extended to any 
<i according to the interest of the party. 

e Gillard and others y. Glenn and others, 159. 

5. Possession of a negotiable instrument endorsed in blank is prima facie evidence 
ef ownership, and yields only to proof to the contrary. 

Dussin v. Charles and another, 195. 

6. Preseription eanpot avail one not in possession. Hart and others v. Foley, 378. 

7. Defendant being in possession, no prescription can bar his right to contest the vali- 
dity of the title under which the plaintiff claims, Jd. 

8. Art. 1988, declaring that a crediter cannot sue to annul a contract made before the 
time when his debt accrued, applies to contracts apparently complete and. regu- 
larly carried into effect by the debtor, and does not extend to cases where the latter 
has never been out of possession of ‘the property pretended to have been sold, and 
where third persons have treated with him on the faith of his being the owner of 
the property so found i in his possession. Laville v. Hébrard and another, 435. 


POSSESSORY ACTION. 
See Preapine, I. 


PRESCRIPTION. 


1. One who does not possess as owner, cannot acquire a title by prescription. 
Wafer v. Pratt, sheriff, and another, 41. 


2, Where a creditor, with a view to apply the proceeds to the settlement of his debt, 
receives from his debtor the conditional acceptance of a third person who pro- 
mises to pay on the recovery of a certain amount from a fourth: Held, that the 
ereditor having no direct aetion against such fourth person, has no other means 
of establishing his insolvency, than by prosecuting the acceptor; that until such 
insolvency is established, his .right of action against the original debtor is sus- 
pended ; that prescription will run in favor of the latter only from the period 
of the proof of such insolvency, and that the prescription of five years under art. 
5505 of the Civil Code; will not apply to such a case. 

Baird and others v. Livingston, 182. 


3. The proprietor of the estate owing a servitude, is bound to fix the place where he 
wishes it to be exercised, and until he does so prescription for non-user will not 
run. De La Croix v. Nolan, 321. 

4, A designation in the act of sale, by the purchaser of an estate subject to a servitude 
of way, of the place for the exercise of the right, is a sufficient delivery of the way to 
support a plea of prescription for non-user. Jb, 
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5. The provision of art. 786 of the Civil Code, that the time of prescription for non- 
user begins, as to interrupted servitudes, from the day when they ceased to be used, 
cannot be construed to prevent prescription where the servitude has never been 
used. If such a servitude be lost by non-user during a certain time, it will a fortiori 
be prescribed where it has never been used at all, for the extinguishment by non- 
user is founded on the presumed abandonment of the right by the person entitled to 
the servitude. De La; Croix v. Nolan, 321. 

6. Where the prescription of non-users opposed to the owner of the estate to whom the 
servitude is due, it is incumbent on him to prove that he, or some one in his name 
has used the servitude, as appertaining to his estate, within the time necessary to es- 
tablish such prescription. Jb. 

7. The prescription of five years, established by the act passed the 10th of March, 1834, 
and promulgated the 28th of April following, in favor of purchasers at public 
sales, runs from the day of sale; but where the sale was made before the passage 
of the act, prescription must be reckoned from the day of its promulgation. 

Bourg and others v. Monginot and others, 331. 


8. A renunciation of prescription may be proved on the trial, though not alleged in 
the petition. Such an allegation is unnecessary, for the plaintiff cannot know that 
prescription will be pleaded in the answer. Segond v: Landry, 335. 

9. Waiver of prescription may be proved by one witness, where the amount of the 
obligation is under five hundred dollars. 0. 

10. The english text of article 3423 of the Civil Code, is an incorrect translation of 
the original french. The french text is copied verbatim from article 2220 of the 
Code Napoleon; and means only, that no renunciation can be made, at the time of 
entering into a contract, of the right of pleading a prescription which may be 
thereafter acquired. It does not prohibit the renunciation of the benefit of time 
already elapsed, to prevent prescription from being accomplished, which is but 
an interruption of prescription such as would result from an acknowledgment of 
the debt. But no stipulation can be made to prevent its running anew, the mo- 
ment after such interruption. Jb. 

11. Prescription cannot avail one not in possession. Hart and others v. Foley, 378. 

12. Defendant being in possession, no prescription can bar his right to contest the va- 
lidity of the title under which_the plaintiff claims. 0. 

13. Art. 3499 of the Civil Code, which pre _ bes the action of workmen and laborers 
for their wages after one year, does not ly io an action by workmen, for specific 
work, done under a written contract. 7. .enserd and another v. Caldwell, 433. 

14, Attachment by plaintiff of goods belonging to defendant, in the hands of third 
persons, who were made garnishees. The latter delivered up the goods, except 
a part retained to secure an amount due to them, as agents of a ship, for freight 
of the whole lot. A rule having been obtained by the plaintiffs on the gar- 
nishees, to show cause why they should not deliver up the goods retained, the 
latter suffered it to be made absolute, without objection, and on execution, sur- 
rendered the balance of the goods to the sheriff. Ona subsequent rule by the 
owners of the ship, against the plaintiffs, defendant, and sheriff, to show cause 
why the freight of the whole lot of goods, should not be paid by preference out 
of the balance last surrendered by the garnishees: Held, that the defendant, though 
without interest in the question of privilege, as between the plaintiffs and the 
owners of the ship, is interested in defeating the claim of the latter, and may 
plead prescription against it; that no prescription could run so long as any of the 
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property remained in the hands of the agents of the ship owners, as a pledge for 
the payment of the freight, such pledge being a standing acknowledgment of the 
debt; and that it commenced running only from the delivery of the goods to the 
sheriff, from which time the owners of the ship had fifteen days to assert their 
privilege for the freight, and one year to urge their claim against the debtor. 
Wilson v. Bannen, 556. 

15. Prescription is interrupted, wherever the debtor, or possessor acknowledges the 

debt, or adverse right, against which it waswunning. Jd, 


PRESUMPTION. 
See Evipence, VII. 


PRISON BOUNDS. 


1. To preserve his recourse upon the surety in a bond to keep the prison bounds, the 
plaintiff must so conduct his proceedings as to be at all times able to subrogate 
the former, to all his rights and privileges against the debtor. 

Comstock v. Créon, 528. 

2. Adebtor, arrested on a capias ad satisfaciendum, having given security to keep the 
prison limits, the plaintiff, on discovering property, took out a fieri facias, and 
seized it, whereupon, the debtor made a voluntary surrender for the benefit of his 
creditors, which was accepted by the judge, and on the same day broke the 
limits, when, all proceedings having been arrested, the fert_ facias was returned. On 
the opposition of plaintiff, the surrender was rejected; and the latter, having aban- 
doned his fieri facias, sued the security on his bond. Held, that the fieri facias 
was legally issued, and gave a lien on the property; that the surrender having 
been set aside, the plaintiff might have proceeded to make his money; and that 
by neglecting to do so, the surety was released. Ib. 


PRIVILEGE. 


1. Mismanagement, or failure to pay over money received, gives no privilege upon 
the property of anagent. Whatley v. Austin, adm’r, 21. 

2. Privileges are only allowed where the law expressly accords them. Jb, 

3. The privilege of a depositor is only upon the price of the thing deposited, where 
it has been sold. Jb. 

4. Where a factor who has received instructions to pay a debt out of the proceeds of 
property consigned to him for sale, for the purpose of preventing an attachment, 
advances the amount, and pays the debt before any attachment is levied, his privi- 
lege for such advance on the property consigned will be superior to that acquired 
by a subsequent attachment. Hundley v. Spencer and another, 209. 

5. Privileges do not necessarily exist without registry ; most privileges now existing 
by law, are required to be recorded, to operate against third persons, 

City Bank of New Orleans v. Huie, 236. 

6. Assessments made under the act of 2d April, 1832, regulating the opening and 
improvement of streets and public places in the city of New Orleans, are pri- 
vileged as to third persons, only from the time of inscription in the office of the 
recorder of mortgages. Jb. 

7. A steamer having been seized and advertised for sale by the Marshal of the City 
Court of New Orleans, under several executions issued on judgments obtained in 
that court and in the courts of the associate judges, a creditor who had obtained a 
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judgment against the boat in the District Court of the United States, paid to the 
Marshal the full amount of all the executions in his hands, with the costs, in order 
to release it from seizure, and place it in the possession of the Marshal of the 
United States under his judgment, notifying the Marshal of the City Court at the 
time, that his claim on the boat was a privilege of a higher order than those of the 
judgment creditors at whose suit it was seized. Ona rule by one of the latter to 
show cause why his claim should not be paid by privilege cut of the funds in the 
hands of the City Marshal, the creditor who had obtained a judgment in the United 
States Court having intervened, and claimed to be paid by preference over all 
the other creditors: Held, that the boat not having been sold, and the payment to 
the City Marshal having been made avowedly to release it from seizure, and to 
enable the Marshal of the United States to take possession and sell, thus depriving 
the original seizing creditors of their recourse against the boat, the payment to the 
City Marshal must be regarded as a satisfaction of the executions in his hands, and 
the amount be distributed among the several seizing creditors in proportion to their 
respective judgments. Buckley v.. McClosky and others, 312. 


8. A clerk has a general privilege on all the property of his employer. A sale, ac- 
companied by delivery, destroys this privilege ; not so an attachment. The pro- 
perty attached belongs to the original owner, until divested by a sale ; and the 
privilege of a clerk, will entitle him to be paid in preference to the attaching 
creditor. Tiernan v. Murrah and another, 443. 

9. The right of the lessor over the products of the estate, or the moveables on the place 
leased, is of a higher nature than mere privilege. The latter is enforced only 
on the price of the moveables to which it applies; it does not enable the creditor to 
take, or to keep the effects themselves. The lessor, on the contrary, has a right of 
pledge on them ; and may seize and retain them, until he is paid. 

Garretson v. His Creditors, 445, 

10. The privilege of the lessor on the products of the estate, or on the moveables on the 
place leased, has a preference over all other privileged debts, such as expenses of 
the last illness, law charges, and others having a general privilege on the moveables. 
The charges for selling the moveables subject to the lessor’s privilege, must be 
paid before the rent, as they are necessary to procure the means of paying it; and 
so of the funeral expenses of the debtor and his family, where there is no other 
source from which they can be paid. 0, 

11. Where the amount applicable to the payment of the law charges privileged 
against the estate of an insolvent, is insufficient to pay the whole, they must be paid 
pro rata. Ib. 

12. A ship owner may retain all the goods shipped, until the whole freight bill is paid. 
Every part of the goods is liable for the whole debt. Where a part only of the 
goods shipped have been retained as security, it will be liable for the whole 
freight. Wilson v. Bannen, 556. 


See Prescription, 14. 


PUBLIC LANDS OF THE UNITED STATES. 


1, Where one takes peaceable possession of a portion of the public domain, to which 
no other person has a,¢laim, and possesses it in good faith, he will be protected to- 
the extent of hisenclosures. Griffin v. Cotten, 142. 


2. A contract to sell a right to locate a certain number of acres ‘on any unappro- 
priated la nds’ of the United States in a particular state, is not complied with by the 
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offer of a right to locate such number of acres ‘on any public lands in that state 
subject to entry.’ The contract contemplated the right of locating upon any part of 
the public domain within the state, while the offer restricted it to such portion as 
had been once offered at public sale. Rightor and others v. Phelps, 325. 


3. The proviso in the fourteenth section of the act of Congress of the 26th of March, 
1804, erecting Louisiana into two territories, and providing for the temporary 
government thereof, contemplates two classes of titles: first, those granted ac- 
cording to the ordinances and usages of the spanish monarchy to heads of families, 
on the usual condition of settlement on the lands granted, provided such condition 
had been complied with before the cession to the United States ; secondly, such as 
were applied for after the settlement had been made, commonly called permissions 
to settle with a Requéta. In both cases, we are to look to the usages of the spanish 
monarchy for the definition of an actual settler, rather than to subsequent acts of 
Congress providing for presemptions in favor of persons who may have settled 
upon, inhabited, and cultivated a part of the public domain, This ‘proviso re- 
cognizes the authority of Spain to make cértain grants, after the date of the treaty 
of San Ildefonso. - Congress has never treated the question as exclusively a poli- 
tical one, nor decided that the sovereignty of Louisiana was changed at that period. 

Kenton v. The Baroness of Pontalba—Re-hearing, 355. 

4. The act of Congress of the 3rd of March, 1811, providing for the final adjustment 
of land claims, and for the sale of the public lands in the territories of Orleans 
and Louisiana, revived by the act of the 11th of May, 1820, and the act of the 
15th of June, 1832, authorizing the inhabitants of the state of Louisiana to enter 
back lands, continued in force by that cf the 24th of February, 1835, authorize the 
purchase of any vacant land, in the rear, not exceeding the quantity in the front 
tracts, leaving it to the discretion of the party to purchase any quantity he may 
desire within the prescribed limits. But when such party has made his election, 
and purchased the quantity he desired, though less than he was entitled to claim, 
he cannot afterwards assert his original rights, to the prejudice of innocent third 
persons, acting in good faith, and claiming under other laws. Nor will it suffice 
to allege that he acted through error, and purchased less than he was entitled to 
buy, in consequence of mistaking the number of acres in his front tract. It was 
his duty to have ascertained the number of acres it contained, and not having 
done so, within the time prescribed by the acts under which he purchased, his 
right of pre-emption was lost. Landry v. Gautreau, 372. 

5. The act of Congress of the 15th of June, 1832, is not a renewal of any previous act. 
It is an independent provision, in favor of those who had not had the benefit of 
former laws, and includes an entirely new class of cases not before provided for. 

Ib. 

6. Where an applicant for the purchase of certain publie lands, under an act of 
Congress authorizing the sale of such lands when vacant, does not disclose to the 
Register of Public Lands or to the Receiver of Public Moneys the fact, that they 

‘were occupied at the time of his application, the validity of the sale may be in- 
quired into, without any previous proceeding on the part of the United States to 
annul it. The court is bound to presume that the officers of the government 
would not have sold the lands, had they known that they were occupied, and td 
declare the sale a nullity. Jb. 

7. The Register of the Land Office and the Receiver of Public Moneys, acting as a 
Board of Commissioners for the adjustment of conflicting land claims, under the 
act of Congress of the 8th of May, 1822, have no power to revoke a certificate 
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of confirmation once granted, nor to revise their own decisions touching the lo- 
cation of such conflicting claims, after rights have been acquired under them. 
Boatner v. Scott, 546. 

8. The act of Congress gives no appeal to the Commissioner of the General Land 
Office trom the decisions of the Board, but he may withhold a pateat, when 
satisfied that a certificate of confirmation has been unfairly obtained, and, perhaps, 
order a new survey, where the survey presented as the basis of a patent, is shown 
to vary from the boundaries mentioned in the original title. Jb. 


9. A survey of a portion of the public Jands, under an order from the Land Office, 
approved by the Surveyor General, is conclusive, unless it be shown that it 
deviates from the order. Ib. 


10. A copy of a survey, cértified by the Register of a Land Office of the United 
States to be a correct transcript of the original survey in his office, is admissible 
in evidence. The copy is properly certified by the officer having the custody of 
the original. Jd. f 

il. A copy of the certificate of the Commissioners for adjusting land claims in favor 
of a claimant, certified by the Surveyor General, is inadmissible. It should be 
certified by the Register of the Land Office. 2, 


QUASI OFFENCES. 


1. Trespassers are liable jointly, each for his virile portion, but not 72 solido. 
Barney v. De Russy, sheriff, and others, 75. 

2. Where a landlord, instead of resorting to the means provided by law for obtaining 
payment of his rent and possession of his premises, takes upon himself, without 
authority, to remove the property, and to turn out the family of his tenant, he will 
be liable in damages; and it will be no excuse, that such removal was effected 
without violence or injury. Thayer v. Littlejohn and others, 140. 


. 


3. In an action for damage to plaintiff’s carriage by an omnibus belonging to the de- 
fendants, it is not necessary that the plaintiff should prove a legal title in the de- 
fendants to the omnibus ; prima facie evidence of title, suchas public reputation, 
will be sufficient, and for this purpose, a witness may be asked, whether the defen- 
dants were not generally reputed to be its owners. It will be for the latter'to show 
that they were not. ; 

Hart v. The New Orleans and Carrollton Rail Road Co., 178. 

4. A party will be responsible for damage cecasioned by negligence or want of skili 
in a driver, or by the vicious temper of his horses, where the latter belonged to 
him, or the former was in his employment. Jb. 


5. The responsibility of a master or employer for the acts of his agents or servants, 
is not limited to cases where he is present and did not attempt to prevent the act 

~ eomplained of. Jb. 

6. In actions against officers for neglects, the redress in damages shiould always be 
proportioned to the injury really sustained. It would be unjust in such eases to 
place the plaintiff, at the expense of the defendant, in a better condition than he 
would have been had no such neglect occurred. 

Bonnabel v. Bouligny, sheriff, 292. 

7. One who has received an injury, for which he is entitled to damages in a civil 
action, and which may give rise to a criminal prosecution, may lawfully receive a 
sum as the amount of the damages to which he is entitled, even when offered in the 
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hope, that, being satisfied therewith, he will not resort to a criminal prosecution; 
and a promise to pay such damages is a good consideration for a note. 
° Buitterly v. Blanchard, 340 


RECONVENTION. 
See Pieapine, 48. 


RECORD. 


Notes annexed to a petition eannot be withdrawn, without leaving copies, which will 
form part of the record. .Gray v. Commercial Bank of New Orleans, 533. 


RECORDER OF MORTGAGES. 


See Morteace, 8. 


-REDHIBITION. 
See Sate. 


REGISTRY. 
See Priviteces, 5, 6. 


RES JUDICATA. 


1.. Questions which have been decided in another action between the same parties, or 
betaveen the plaintiff and the vendor of defendants, to whose rights the latter were 
subrogated, cannot be re-examined. - 

Daughters, adm’r, v- Guice and others, 37. 


2. The proceedings in a court of probates for the settlement of an estate, such as the 
probate of a will, and the order for its execution, cannot be considered as a judg- 
ment binding on third persons not parties thereto. 

Rachal, Tutor, and another v. Rachaland Husband, 115. 


§. A claim which a party has failed to establish in a direct action, cannot be set up 
by way of exception in another. Armistead and another v. Spring, 567. Jarvis 
and another v. Armistead and others, 567. 


4. A question decided by a competent tribunal of another state, after due proceed- 
ings, will not be examined into by the courts of this state. Jordan v. Black, 575. 


ROADS AND LEVEES. 


Strict compliance with the law, and the police regulations, must be shown, to legalize 
a sale of land by Commissioners of Roads and Levees, made to pay for work done 
thereon. Winchester v. Cain and another, 421. 


RULE OF COURT. 


Where it is provided by a rule of court ‘that in all cases where notice is requiréd, 
and no time is specified in the Code, three days shall be sufficient,’ a rule taken 
on the 29th of June to show cause on the 1st of July, will not be sufficient notice. 

Erwin v. McKinny and another, 217. Same v. Kenny and another, 217. 
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RULE TO SHOW CAUSE. 


On a rule to show cause why an order of arrest should not be dissolved, in a case in 
which property had been previously attached, proof of the insufficiency of the 
property attached will not be on the plaintiff, where its sufficiency was not made 
a ground of the rule to quash the arrest. 

New Orleans Canal and Banking Co. v. Comly, 231. 


SALE. 

I. Requisites of a Sale. 

II. Remedy of Vendor. 
IIf. Warranty. 
{V. Eviction. 

V. Rescission on account of Redhibitory Defects, 
Lesion, Fraud, §c. 

VI. Judicial Sales. 

VII. Sales per Aversionem. 
VIII. Sale of Litigious Rights. 


I. Requisites of a Sale. 


1. A sale is complete as to the parties, as soon as the terms are agreed upon; but as 

to third persons, a delivery must ‘take place before their rights can be affected. 
Copley v. Powell, ex’r, 26. 

2. On the sale or transfer of a debt, delivery is affected as to third persons by notice 
to the debtor of the transfer. Jb. 

8. Where vendor and vendee live in the same house, possession follows title. 

Wafer v. Pratt, sheriff, and another, 41. 

4. The acknowledgment of delivery made by the vendor of certain slaves in the deed 
of sale, is sufficient against a naked possessor without title. 

Cawthorn v. W. N. T. McDonald, 55. 

5. Improvements made on the public lands may be sold, and area good consideration 
for a note, though such sale gives no title to, nor any lien or privilege on the land, 
independently of the rights conferred by the laws of the United States. 

Ratcliff, v. Bridger, 57. 

6. A designation in the act of sale, by the purchaser of anestate subject to a servitude 
of way, of the place for the exercise of the right, is a sufficient delivery of the way 
to support a plea of prescription for non-user. De La Croix v. Nolan, 321. 

7. Where, by an agreement among the heirs, the community property is adjudicated to 
the widow, on the condition of her paying the portions due to each of the heirs, such 
adjudication amounts to a sale, and vests the estate in her. 

Winchester v. Cain and another, 421. 


8. Any irregularity in the adjudication to the widow of the interest of a minor heir in the 
property of a community, can only be taken advantage of by such heir, or by those 
claiming under him. ~ Jb. 

9. An exchange of a military site for other land, is valid as a sale, under the act of 
the 3rd of March, 1819, authorizing the sale of certain military sites. An ex- 
change is, in effect, but a double sale. _ Culliver v. Berge and another, 427. 





660 INDEX. 





Il. Remedy of Vendor. ‘ 


10. Where a vendor, between whom and the defendant no privity exists, sells to the 
agents of the latter goods known to be for the use of their principal, but looks ‘ 
to such agents exclusively for payment, and after the failure of the latter to pay 
suffers more than fifteen months to elapse befure applying to the principal, 
during which time he had settled with his ‘agents, the; principal will not be liable 
to such vendor. 

New Castle Manufacturing Co. v. Red River Rail Road Co., 145. 

11. Agents or factors of merchants residing in a foreign*eountry are personally liable 
upon all contracts made by them for their employers, whether they describe them- 
selves as agents, or not, in the contract. In such cases it is presumed that the eredit 
is given exclusively to them, to the exoneration of their employers; but this pre- 
sumption may be rebutted by proof that the credit was given to both or to the prin- 





cipal only. Jb. 

12. The vendor of slaves, sold in a lump, received from the purchaser a note for the 
price, endorsed by a third person as surety for its payment, and ‘subsequently pur- 
chased from his vendee a part of the slaves: Held; that the vendor’s privilege, and 
the surety’s right of subrogation to it, were indivisible ; that the latter existed en- 
tire as to all the slaves, for the full amount of the debt; and that it could not be 
divided and restricted to certain slaves, for certain amounts, at the will of the 
original vendor ; and that by such re-purchase the endorser was discharged. Had 
the vendor repurchased all the slaves, his privilege would have been extinguished 
by confusion ; and the subrogation to which the surety would be entitled’on pay- 
ing the price, would have become impossible. IJfereford v. Chase, 212. 

13. Defendauts purchased of plaintiff certain shares of the stock of a bank just incor- 
porated, for which they bound themselves to pay a premium of so much a share, pro 
vided the institution should go into operation by a time fixed in the contract ; the 
vendor finding that the bank could not go into operation unless an arrangement were 
made which required a reduction of the number of shares allotted to cach subseri- 
ber, consented to such reduction, in consequence of which he was unable to deliver 
the whole number of shares he had contracted to furnish: Held, that as the rednetion 
was brought about by his own act, he was ouly entitled to recover the premium 
agreed upon, for the number of shares he was enabled to deliver. 

Seghers vy. New Orleans Improvement and Banking Co., 239. 


Il. Warranty. 

14. The purchaser of a slave who had given his note for the price, and afterwards 
sold to a third person who binds himself to pay the note due to the original vendor, 
when sued by the latter will be entitled to a delay to cite such third person in war- 
vanty. McClure and another ex’rs, y. Copley and another, 133. 


‘ See Pieapine, 49, 50. 


IV. L£viction. . | 


15. In an action by the endorsee against the maker and endorser of a note given for 
the price of a slave, evidence that the slave has instifuted a suit for her freedom, will 
ad not entitle the defendant toa continuance until such suit can be decided ; but, at 
most, to a suspension of the payment of the price, until security is given according 
to art. 2533 of the Civil Code, Dussin y. Charles and another, 195. 
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16. It isnot necessary that the purchaser should Be actually dispossessed, to constitute 
an eviction. It may take place where he continues to hold the property, if under 
a different title from that transferred to him by his vendor, as where he inhe- 
rits it, or acquires it by purchase from the true owner. Landry v. Gamet, 362. 


17. Where a tract of land purchased by defendant from the plaintiff, was seized and sold 
for a debt due by the latter, as curator of a minor, and defendant became the pur- 
chaser: Held, that defendant ccntinued to hold under the title of his original 
vendor, the sherifi’s deed purporting to transfer to him nothing more than the title 
of the fatter, and that such purchase cannot be viewed as an actual eviction, 
authorizing the vendee to refuse the payment of the price, cr to recover it back 
when paid; and that it can give him no other or greater rights than he would have 
had, if, to avoid being dispossessed, he had paid the debt of his vendor; in which 
case he would have had an action of warranty for the reimbursement of the amount 
paid. Jb. 


18. Though it may well be doubted, whether, ina regular hypothecary action, the party 
in possession is bound to give notice of the seizure to his yendor, as demand must 
be made of the principal debtor thirty days before resorting to the mortgaged pro- 
perty in the hands of a third possessor, which may be considered as sufficient 
notice, yet where the property is seized in the hands of the latter, under the de- 
cree of a court having no jurisdiction to order said seizure, ratione materia, it 
will be his duty to resist such illegal process, or to notify his vendor. Jb. 


V. Rescission on account of Redhibitory Defects, Lesion, 
Fraud, &c. 


19, Where a slave dies of a disease contracted since the sale, but before any redhibi- 
tory action, the loss must be borne by the purchaser. 
Kiper, adm’r, vy. Nuttall and another, 46. 


20. Death from a congestive fever contracted since the sale, isa fortuitous event 
within the meaning of art. 2511 of the Civil Code. Jb. 

21. Where a slave had been sick for several days, and no physician had been called 
until withiu three hours of her death, such neglect will prevent a recovery of 
her value, though she may have been affected with a redhibitory disease. 0. 

22. A purchaser is bound ‘to take such care of the thing sold which he intends to re- 
turn, as might be expected from a prudent father of a family. JO. 


23, The action of rescission for lesion, was intended for the protection of those, who 
have been driven by their necessities, or have, through weakness or improvidence, 
suffered a loss on the sale of land of more than half its value. 


Copley v. Flint and another, 125. 

24, Plaintiff was purchaser of a piece of land containiag two thousand acres, and va- 
lued at six thousand dollars, belonging to an absentee, sold hy order of the police 
jury to defray the expense of repairing a road passing through the tract, for two hun- 
dred and seventy dollars; afterwards sold his title, without warranty, to defendants, 
for twelve hundred and fifty dollars ; part of this amount not being paid, he ten- 
dered what had been receivefl, with interest, and prayed for a rescission of the 
sale on the ground of jesion beyond a moiety, or for a judgment for the balance of 
~its value: Held, that plaintiff ’s object being to make a further profit, and not to 
protect himself from the consequence of his own weakness or improvidence, he 
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did not bring himself within the provisions of the Code, ‘and that an action of 
lesion would not lie. Copley v. Flint and another, 125. 

25. In a redhibitory action for the rescission of the sale of a slave, an offer to return 
the slave is sufficient, if rejected, without an actual tender. 

. Armstrong v. Mooney, 167. 

26. Where an applicant for the purchase of certain public lands, under an act of 
Congress authorizing the sale of such lands when vacant, does not disclose to the 
Register of Public Lands, or to the Receiver of Public Moneys, the fact that they 
were occupied at the time of his application, the validity of the sale may be in- 
quired into, without any previous proceeding on the part of the United States to 
annul it. The court is bound to presume that the officers of the government 
would not have sold the lands, had they known that they were occupied, and to 
declare the sale a nullity. Landry v. Gautreau, 372. 

27. In an action for the rescission of the sale of a slave, on account of a redhibitory dis- 
ease, existing at the time of the sale, and of which he subsequently died, there will 
be judgment for the defendant, where it is proved that such slave had not received 
from the plaintiff the attention and care which his situation required. 

Palmer v. Taylor and another, 412. 

28. Plaintiff having obtained a decree for separation of property from her husband, 
purchased a slave in her own name. Five months after the decree, the slave was 
seized at the suit of creditors of the husband; and seven months after the seizure, she 
took out execution against her husband, The creditors alleged that the slave was 
seized in the possession of the husband, and was paid for by money furnished by 
him; and no evidence was offered to disprove these allegations. Held, that an at- 
tempt to execute the decree of separation after such a length of time, could not 
affect the rights of the judgment creditors; that the decree was forfeited, and the 
community not dissolved; that the property having been purchased in the name of 
one of the spouses, belonged to the community, and was liable to seizure for the 
debts of the husband ; and that there was no necessity for the creditors to institute 
a direct action against the wife, to annul the sale. Bertie v. Walker, sheriff, 431. 


29. Both the debtor and his vendee must be made parties to an action to annnl a sale, 
alleged to have been made in fraud of the rights of the plaintiff as a privileged 
creditor. Potier v. Harman and another, 525. 

30. One who has sustained no injury bya sale, has no right to annul it, though it may 
have been intended to defraud him. 

Potier v. Harman and another—Re-hearing,, 527. 


$1. Action to rescind the sale of a tract of land; verdict for the plaintiff for the Jand, 
and in favor of defendant and reconvenor for the purchase money; and decree 
accordingly, declaring the land to be the property of the plaintiff, and ordering 
the defendant to put him in possession, on his paying the putchase money: Held, 
that the decree contains two distinct judgments, one in favor of the plaintiff for 
the land, and the other for the defendant for the price; that the right to have it 
executed is reciprocal; and that both parties must be placed on the same footing; 
and that the defendant may take out an execution for the price, though the plaintiff 
may not have demanded the execution of the judgment in his favor. 

Black. v. Catlett and another, 540. 


VI. Judicial Sales. 
$2. Joining in the sale, and signing the sheriff’s deed for property sold under a fieri 
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facias, does not amount to such an acquiescence in the judgment, or voluntary 
execution of it, as will deprive the party of the right to appeal. It would amount 
at most to the waver of a monition so far as he was concerned. 

Prentice v. Chewning, 71. 

33. A sale of property under execution on a judgment from which no suspensive ap- 
peal has been taken, will divest the title of the owner, though the judgment be after- 
wards reversed. Williams v. Gallien, 94. 

34, A sale of property by the sheriff under an execution, after the judgment has been 
satisfied, will give no title. Jb. 

35. Where a judgment has been rendered in favor of the plaintiff, the whole judgment 
ineluding the costs, is his property. He is supposed to have advanced, or to be 
liable for the costs; and the sheriff has no right, in violation of the orders of the 
plaintiff or his attorney, to sell the property seized, in order to secure their pay- 
ment. Such a sale will be void. 1d. 

36. Workmen, or others having a privilege on improvements erected on ground on 
whjch the vendor has a mortgage, cannot cause such improvements to be sold se- 
parately from the ground on which they stand; they must be sold together, in 
order that the highest price may be obtained, to be divided between the parties, ac- 
cording to appraisement—the proceeds of the improvementsto the parties having a 
privilege on them, and any surplus, with the price of the land, to the vendor. 

McDonough v. Le Roy, 173. 


37. The prescription of five years, established by the act passed the 10th of March, 
1834, and promulgated the 28th of April following, in favor of purchasers at pub- 
lic sales, runs from the day of sale ; but where the sale was made before the passage 
of the act, prescription must be reckoned from the day of its promulgation: 

Bourg and others v. Monignot and others, 531. 

38. A debtor who has surrendered his property to his creditors, cannot, after the 
proceedings in insolvency. have been closed, interfere and set aside a sale, by the 
syndic, of property in the hands of an innocent purchaser. 

Smith and another v. De Lalande and another, 384. 

39. Strict compliance with the law, and the police regulations, must be shown, to le- 
galize a sale of land by Commissioners of Roads and Levees, made to pay for work 
done thereon. Winchester v. Cain and another, 421. 

40. Under the act of the 15th of March, 1830, the owner of lands sold for taxes due 
to the state, may redeem the same, in the case of non-residents at any time within 
two years, and in all other cases within one year. Jd. 

41. The law authorizing the redemption of lands sold for taxes, will be interpreted 
liberally. J. 


VII. Sales Per Aversionem. 


42, A sale per aversionem conveys all the land between the designated boundaries, 
without regard to the number of acres mentioned; but the sale of a tract of a cer- 
tain number of acres, between certain limits, qualified by the expression ‘so as to 
include the said number of acres,’ will not be considered a sale per aversionem, 
but a sale of the number of acres specified. 

Hoover, tutor, v. Richards and Wife, 34. 


VIII. Sale of Litigious Rights. 


43. One against whom a litigious right has been purchased, may be released there- 
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‘from, by paying the transferree the real price of the transfer, with interest from its 
date. Winchester v. Cain and another, 421. 


SAN ILDEFONSO, TREATY OF. 
See 'Frreaty. 


SEIZURE AND SALE, ORDER OF. 


‘See Execurory Process. 


SEPARATION OF PROPERTY. 
See Hussanp anp Wire, 13, 17. 


SEQUESTRATION. 


1. A court of Probates may order the sequestration of papers, belonging to a gueces- 

sion administered under its authority, when unlawfujly retained by a third person. 
Cordes, curator, v. Clarke, 271. 

2. Under the act of 20th March, 1839, sec. 6, a writ of sequestration may be issued in 
all cases, where one party fears that the other will conceal, part with, or dispose of 
the moveable or slave in his possession, during the pendency of the suit. To 
obtain such sequestration, it will suffice that the applicant make oath, that he 
fears and believes that the moveable or slave will be illegally disposed of by the 
defendant. Dumonteil and others y. Dubrogqua, 531. 


SERVITUDE. 


3. The proprietor of the estate owing a servitude, is bound to fix the place where he 
wishes it to be exercised, and until he does so prescription for non-user will not 
run. De La Croix v. Nolan, 321. 

4, A designation in the act of sale, by the purchaser of an estate subject to a servitude 
of way, of the place for the exercise of the right, is a sufficient delivery of the way to 
support a plea of prescription for non-user. 0. 

5. The provision of art. 786 of the Civil Code, that the time of pr escription for non- 
user begins, as to interrupted servitudes, from the day when they ceased to be used, 
cannot be construed to prevent prescription where the servitude has never been 
used, If such a servitude be lost by non-user during a certain time, it will a fortiori 
be prescribed where it has never been used at all, for the extinguishment by non- 
user is founded on-the presumed abandonment of the right by the person entitled to 
the servitude. J. 

6. Where the prescription of non-user is opposed to the owner of the estate to whom the 
servitude is due, it is incumbent on him to proye that he, or some one in his name, 
has used the servitude, as appertaining to his estate, within the time necessary to es- 
tablish such prescription. 0. 


SHERIFF. 
Where a sheriff is in possession of property seized under execution, he must be 
considered a rightful possessor holding for the benefit of-the plaintiff, until it is 
clearly shown that the property seized belongs to another than the defendant from 
whom it was taken. Wafer v. Pratt, sheriff, and another, 41. 
2, Where,the amount made under a fri facias has been paid by the sheriff to the 
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plaintiff in execution, before notice of the purchase of the claim to the proceeds 
by a third person at a forced sale, he will not be responsible to the latter. 
Donohue v. Harding, sheriff, 69. 
3. Notice to a sheriff by a third person, not to pay over money made under an execu- 
tion to the plaintiff, will not render him liable, if given before the execution 
came into his hands. Jd. 


4. A sheriff who has levied an execution against one person on the property of an- 
other, will not be protected on an allegation that he acted to the best of his know- 
ledge in the discharge of his duty as an officer. He must take care not to seize the 
property of A. on a writ against B. Barney v. De Russy, sheriff, and others, 75. 


5. The return of service of a summons to attend a meeting of the creditors of an in- 
solvent who has surrendered his property, should be made by the sheriff as in the 
case of an ordinary citation ; but where, by the neglect of the latter, no return has 
been made, third persons will not be allowed to suffer, but a return will be ordered 
to be made nunc pro tunc. McCormick v. Broadwell, 165. 


6. One who retains money, deposited in his hands as sheriff, after he has ceased to act 
as such, will continue subject to the summary process provided by law for the be- 
nefit of suitors where such‘officers are concerned. By retaining the money, which 
he might have deposited in court, he keeps up his official relation with that tri- 
bunal. Graham v. Swayne, 186. 


7. Where property brings less than the amount of the mortgage of the creditor at whose 
suit it is sold, all subsequent mortgages fall to the ground, and the sheriff is autho- 
rized to erase them. Hart and others v. Foley, 378. 


8. A bond taken in the name of the sheriff, ona sale, under execution, at twelve months’ 
credit, is for the benefit of the judgment creditors; hence the law requires, if there 
be several such creditors, that as many bonds be taken as may be necessary to de- 
liver to each party his just portion of the price. These bonds should be made out 
in the names of the different parties, among whom the price is to be divided. 

Burthe and another v. Bernard, 395. 


9. A bond taken in the sheriff’s name, ona sale, under execution, at twelve months’ 
credit, is in his hands only asa deposit. He has no property in it, which he can 
transfer to any other person than the party for whose benefit it was taken. Where 
such a bond has been assigned to a third person, the parties entitled to it will have 
the same remedies against the assignee, as against the sheriff, had he retained it 
and received the amount. Jb. 


10. Where property has been seized under a fieri facias before thereturn day, the 
sheriff is not obliged to return the writ at any particular time, unlessthe has sold 
the property; where the property has not been sold, he may finish what he has 
commenced, though the return day have expired. 

Black vy. Catlett and another, 540. 

11. Where a fri facias, under which property has been seized, is ordered by the 
plaintiff to be returned into court before the property is sold, the proceeding 
under the writ will be considered to have been abandoned by the plaintiff, the 
sheriff will be released from any obligation to keep the property, and the defend- 
dant may demand its restoration. To enable the plaintiff to sell the property, an 
alias fieri facias must be issued, a new seizure be made, and new notice be 
given, Ib. 
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12. A sheriff eannot be made liable for failing to return a capias ad satisfaciendum, 
where the writ was abolished before the return day. 
Frey and another vy. Hebenstreit and another, 561. 


See ATTACHMENT, 1. 


SHIPPING. 


1. Asa general rule the masters of steamers are authorized to purchase necessary 
supplies for the use of their boats, and to bind the owners to pay for them ; but 
they have no authority to purchase supplies or merchandize for third persons, or 
to bind the owners therefor. 

Calef and another v. Steamer Bonaparte and owners, 463. 

2. Attachment by plaintiff of goods belonging to defendant, in the hands of third 
persons, who were made garnishees. The latter delivered up the goods, except 
a part retained to secure an amount due to them, as agents of a ship, for freight 
of the whole lot. A rule having been obtained by the plaintiffs on the gar- 
nishees, to show cause why they should not deliver up the goods retained, the 
latter suffered it to be made absolute, without objection, and on execution, sur- 
rendered the balance of the goods to the sheriff. Ona subsequent rule by the 
owners of the ship, against the plaintiffs, defendant, and sheriff, to show cause 
why the freight of the whole lot of goods, should not be paid by preference out 
of the balance last surrendered by the garnishees, Held: that the defendant, though 
without interest in the question of privilege, as between the plaintiffs and the 
owners of the ship, is interested in defeating the claim of the latter, and may 
plead prescription against it; that no prescription could run so long as any of the 
property remained in the hands of the agents of the ship owners, as a pledge for 
the payment of the freight, such pledge being a standing acknowledgment of the 
debt; and that it commenced running only from the delivery of the goods to the 
sheriff, from which time the owners of the ship had fifteen days to assert their 
privilege for the freight, and one year to urge their claim against the debtor. 

Wilson vy. Bannen, 556. 

3. Aship owner may retain all the goods shipped, until the whole freight bill is paid. 
Every part of the goods is liable for the whole debt. Where a part only of the 
goods shipped have been retained as security, it will be liable for the whole 
freight. Jb. 


SLAVES. 
See EMANCIPATION OF SLAVES. FREEDOM. 


SOVEREIGNTY. 


On the transfer of the sovereignty of a country, the inhabitants are protected in the 
possession’of their private property. Such is the law of nations, even in cases of 
conquest. Kenton v. The Baroness of Pontalba, 343. 


See TreaTy OF San ILDEFONSO. 


STATUTES, CITED, EXPOUNDED, &c. 


I. Statutes of the United States. 
Il. Statutes of the State. 
Ill. Statutes of Tennessee. 
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I. Statutes of the United States. 


1790, May 26. Authentication of judicial proceedings in other states. Jordan v. 
Black, 575. 

1804, March 26, sec. 14. Spanish grants to actual settlers on public lands in Louis- 
iana. Kenton vy. The Baroness of Pontalba, 343. Ib. Re-hearing, 355. 

1811, March 3. Adjustment of land claims, and sale of public lands in territories 
of Orleans and Louisiana. Landry v. Gautreau, 372. 

1819, March 3. Sale of certain military sites. Culliver v. Berge and another, 
497. . 

1820, May 11. Adjustment of land claims in Louisiana. Landry v. Gautreau, 
372. 

1822, May 8. Adjustment of land claims, and establishment of land offices in cer- 
tain districts east of the island of New Orleans, Boatner v. Scott, 546. 

1832, June 15. Authorizing inhabitants of Louisiana to enter back lands. Landry 
v. Gautreau, 572. 

1834, June 19. Pre-emption rights of settlers on public lands. Jb. 

1855, February 24. Extending time granted by act of 15th June, 1832, to enter back 
lands in Louisiana. Jb. 

1836, July 2. Relief of heirs of William Conway. Rightor and others v. Phelps, 
325. 


Il. Statutes of the State. 


1805, February 17. Incorporating city of New Orleans. First Municipality of 
New Orleans v. Commissioners of the General Sinking Fund, 279. , 

1807, March 9. Emancipation of slaves. Maria and another v. Edwards, ex’r, 
and another, 359. 

1808, March 25. Forced surrender—as to books of insolvent, see Salzman v. His 
Creditors, 169; as to commissions of syndic, Maxan v. His Creditors, 
- $60. 

1817, February 20. Voluntary surrender—as to fees of counsel of absent creditors, 
see Bijotat v. His Creditors, 272; charge of fraud, Robinson v. His Cre- 
ditors, 452; commissions of syndic, Maran v. His Creditors, 560. 

1821, February 14, sec. 1. Protests of bills and notes. Deblieux and another v. 
Bullard and another, 66. 

1825, February 19, sec. 5. Jurisdiction of City Court of New Orleans. Buckley 
v. MeClosky and others, 312. 

1827, January 31. Emancipation of slaves. Maria and another v. Edwards, ex’r, 
and another, 359. 

—, March 13. Protests of bills and notes. Glenn v. Thistle, 572. 

—, March 24. Emancipation of slaves. Maria and another v. Edwards, ex’r., 
and unother, 359. 

1828, March 18. Sale of lots in New Orleans for taxes due by non-residents. Car- 
michael and others v. Armor, 197. y 

1830, March 15, secs. 17, 18. Redemption of lands sold for taxes. Winchester 
v. Cain and another, 421. 

—, March 16, sees. 10,11. Emancipation of slaves. Maria and another vy, Ed- 
wards, ex’r., and another, 359. 

1831, March 3. Incorporating City Bank of New Orleans. Hatch v. City Bank 
of New Orleans, 470. 
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1831, March 5, sec. 20, Penalty for suspension of specie payments by New Orleans 
Canal and Banking Company. Bartlett y. New Orleans Canal and Bank- 
ing Co., 543. 

——, March 25, sec. 2. Emancipation of slaves. Maria and another v. Edwards 
ex’r., and another, 359. 

—, March 25, sec. 3, Injunctions. Griffin v. Cotten, 142. 

1832. April 2. Opening and improving streets and public places in New Orleans. 
City Bank of New Orleans v. Huie, 236. 

1833, February 7. Incorporating Clinton and Port Hudson Rail Road Company. 
Myers v. De Lee, 516. 

1834, March 10, sec. 4. Prescription of five years in cases of public sales, Bourg 
and others v, Monginot and others, 331. 

1835, April 2. Power of parish judges to grant injunctions in cases before District 
Courts. Stanbrough v. Scott, sheriff, and another, 43. Wadsworth v. 
Harris and another, 96. 

1836, March 8. Dividing City of New Orleans into Municipalities. First Muni- 
cipality of N. O. v. Commissioners of General Sinking Fund, 279. 

——, March 11. Supplementary act. J0. 

1837, February 28. Authentication of foreign documents. Succession of Wedder- 
burn, 263. 

——, March 13. As to security to be given by executors, administrators, curators 
and syndics. Succession of Wedderburn, 263; as to duties and respon- 
sibility of executors, &e. Thomas, adm’r. v. Bourgeat, ex’r., 403. Ro- 
driguez, syndic, y. Dubertrand and another, 535. 

1838, March 7. Protests of bills and notes. Debleux and another v. Bullard and 
another, 66. 

1839, March 20, sec. 3. Summary proceedings against surety on attachment bond, 
Beal v. Alexander, 277. 

, sec. 6. Writ of sequestration. Dumonteil and others v. Dubroqua, 
531. Jordan v. Black, 575. 

, sec. 13. Interrogatories to third persons under a fieri facias. La- 
ville v. Hébrard and another, 435. 

, sec. 15. Repeal of art. 554 of Code of Practice, prohibiting inte- 
rest on unliquidated claims. Klady v. McGuire—Re-hearing, 26. 

, sec. 16. Oaths by agent or attorney in case of absence of party. Jor- 
dan v. Black, 575. 

, sec. 23. Dilatory exceptions. Segrest,ad’mx, v.Hood—Re-hearing 108. 

——, March 28. Expediting construction of Clinton and Port Hudson Rail Road. 
Myers v. De Lee, 51§. 

1840, March 28. Abolishing imprisonment for debt. Frey and another v. Heben- 
streit and another, 561. 

1841, March 10, sec. 11. Conflicts of privileges under seizures from certain courts in 
New Orleans. Buckley v. McClosky and another, 312. 

, sec. 19. Restoration of writs of capias adsatisfaciendum in certain 
cases. Frey and another v. Hebenstreit and another, 561. 


III. Statutes of Tennessee. 
1838, January 19. Incorporating the Bank uf Tennessee. T'rezevant and others v. 
Bank of Tennessee, 465. 
, 25. Supplemental aet. Jd. 
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STEAMER, MASTER OF. 


See Suiprine, 1. 


SUBROGATION. 
See Mortcace, 2. Surety, 2, 4, 5, 11, 12. 
SUBSTITUTION. 
See Donations Mortis Causa, 6, 7, 8, 9. 
SUCCESSIONS. 
I. Legal Successions. 
II. Jurisdiction of Courts of Probate, and Practice in 


matters of Succession. 

Ill. Appointment of Curators, Executors, and Adminis- 
trators. 

IV. Duties, Powers, and Responsibility of Tutors, Under- 
tutors, Curators, Executors, and Administrators. 

V. Attorney of Absent Heirs. 


I. Legal Successions. 


1. Before the promulgation of the present Civil Code, brothers and sisters of the 
whole blood excluded those of the half blood from the inheritance. 
Price and others v. Grubb and others, 91. 


II. Jurisdiction of Courts of Probate, and Practice in matters 


of Succession. 

2. A court of probate of another parish than that in which a succession is opened, 
cannot order the payment of a debt due by the succession, even where such debt 
is pleaded in reconvention toan action by the administrator. The court of pro- 
bates of the parish in which it was opened, is alone competent to order the pay- 
ment of the debts. Stanbrough, adm’r, v. Garrett, adm’r, 13. 

3. Courts of ordinary jurisdiction, before which an action of revendication is brought, 
must of necessity pronounce on the validity of a will, under which the property 
sued for is held, either when the plaintiff attacks it, or the defendant sets it up as 
his title. Rachal, tutor, and another, v. Rachal and husband, 115. 

4, The proceedings in a court of probate for the settlement of an estate, such as the 
probate of a will, and the order for its execution, cannot be considered as a judg- 
ment binding on third persons not parties thereto. Jb. 

5. A decree of the court of probates admitting certain persons as heirs, is prima 
facie evidence of their being so, though such a recognition will not preclude 
other heirs, or even debtors of the estate, from showing the contrary; but until 
this is done, the decree of the Court of Probates must be held sufficient evidence 
.of heirship. Glover and others v. Doty, 130. 

6. In an action for the partition of the property of a succession, no claim can be al- 
lowed by the appellate court, which was not made before the court of probates, nor 
deeided on by that tribunal. Griffin, tutor, v. Waters, 149. 
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7. Where the community has been dissolved by the death of the husband or wife, the 


survivor, with the heirs of the community, become co-proprietors of the estate ; 
and where the surviving partner retains possession he becomes the negotiorwn 
gestor of the heirs. Griffin, tutor, v. Waters, 149. 

8. An action for a final settlement of the partnership affairs, against a surviving partner 
and the curator of the estate of a deceased partner, in which the petition sets forth 
acts of mismanagement and fraud, is not a claim for a sum of money in the mean- 
ing of art. 924 of the Code of Practice, and as such exclusively within the jurisdic- 
tion of the court of probates. Such an action is properly brought before a court 
of ordinary jurisdiction, in which a jury, if called for, may pronounce on the ques- 
tion of fraud. Gallier v. Walsh and another, 226. 

9. A surviving’partner will not, by consenting to the appointment of experts by a court 
of probates to examine the partnership books after the death of his co-partner, so 
subject himself to its authority as to preclude his right to except to its jurisdiction. 

Ib. 

10. Where one, of two obligors on a joint note who must be sued together, has died, 
the action must be brought before a court of ordinary jurisdiction. Jb. 

11. Where the bond given by an executor, on an appeal from a judgment rendered 
against him by a court of probate on the opposition of the heirs, purports to be 
executed in favor of the heirs only, but was intended in reality for the benefit 
of all entitled to receive any part of the assetts in his hands, and whose right to 
enforce payment was suspended by the appeal, it will enure to the benefit of all. 

7 Succession of Roboaum, 258. 


12. A will may be presented for probate by any one having the custody of it, or in- 
terested therein. Succession of Lytle, 268. 
13. A court of probate may order the sequestration of papers belonging to a succes- 
sion, administered under its authority, when unlawfully retained by a third person. 
Cordes, curator, v. Clarke, 271. 


14. The demand required to be made of an administrator, curator, or testamentary 
executor, before commencing suit against a succession, is in the nature of an amica- 
ble demand, and need not be proved, unless specially denied. 

Police Jury of St. Helenav. Fluker, adm’r, 389. 


15. Where, by an agreement among the heirs, the community property is adjudicated 
to the widow on the condition of her paying the portions due to each of the heirs, 
such adjudication amounts toa sale, and vests the estate in her. | 

Winchester v. Cain and another, 421. 


16. Any irregularity inthe adjudication to the widow of the interest of a minor heir 
in the property of a community, can only be taken advantage of by such heir, or by 
those claiming under him. Jb. 

17. Anappeal will lie from the judgment of a court of probate ordering the partition 
of the property of a succeession, where the judgment does not direct in what man- 
ner the partition is to be made, nor appoints any notary to makeit. Such a judg- 
ment may be appealed from asa final one, because no further proceedings can take 
place under it. McCollum and husband v. Palmer and others, 512. 

18. The judge of the court of probates in ordering the partition of the property of a 
succession, is expressly required by art. 1027 of the Code of Practice, and art. 1267 
of the Civil Code, to direct the manner in which it shall be made, and to appoint a 
notary to make it. 0. 

19. Where a partnership has been dissolved by the death of one of the members, an 
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action may be maintained by the survivors, and the legal representatives of the 
deceased. McCord and others v. West Feliciana Rail Road Co., 519. 

20. In an action by the survivors, and the curator of the succession of a deceased 
partner, the death of the curator pendente lite, is no cause for dismissing the suit. 
The action may be prosecuted by the heirs, or other legal representatives of the 
deceased partner. Jd. 


III. Appointment of Curators, Executors, and Administrators. 


21. Where the beneficiary heir is not of age, or resides out of the state, another per- 
son than his.attorney in fact or that of his guardian may be appointed administra- 
tor; but the circumstance of the applicant’s being such attorney, should not repel 
him, especially where there is no opposition. Succession of Manson, 235. 

22. The validity of a decree appointing a dative testamentary executor, cannot be 
inquired into collaterally. Succession of Roboaum, 258. 

23. Where the term has expired for which an executrix was appointed under a will ad- 
mitted to probate in another state, and no evidence is offered of her re-appointment, 
shecannot be recognized as executrix by a court of probates in this state. 

; Succession of Sommerville, 261. 

24. One named as executor in a will admittedto probate in another state, and ordered 
to be registered and executed here, cannot, where no proof is offered of his having 
been qualified or recognized as executor, administer under it without further au- 
thority. Succession of Lytle, 268. 

25. One who has no interest in a succession, nor in the question of who shall be ap- 
pointed to administer it, cannot complain of the want of any of the formalities re- 
quired by law to precede the appointment of a dative executor. 

Succession of De Armas, 461. 

26. One who opposes the appointment of a curator of a succession, must allege a bet- 
ter right in himself. Jd. 

27. An applicant for the curatorship of a succession, is not bound to state in his pe- 
tition to the court of probates, the grounds on which he “claims the appointment, 
as the first applicant is entitled to the curatorship, unless legally opposed. In 
case of opposition, he may show, in a supplemental petition, the grounds of his 
claim. Succession of Pollet, 559. 


IV. Duties, Powers, and Responsibility of Tutors, Under-Tutors, 


Curators, Executors, and Administrators. 


28. An endorsement by the clerk of the court of probates on the petition of an ad- 
ministrator for the homologation of a tableau of distribution, that it was adver- 
tised on a certain day, is not sufficient proof of the publication of the advertise- 
ments required by law. Taylor’s adm’rs, and another, v. Jeffries’ adm’rs, 1. 

29. Where the will does not give the seizin of the property to the executor, and he is 
not shown to have had possession of that which is sued for, he will not be respon- 
sible, unless he has neglected to take possession of the estate when entitled to do 
so; and in the last case, the heirs have only the right of demanding an account of 
his executorship, and the delivery of any property in his possession, or any balance 

_ due; and this account can only be demanded in the court of probates. 

Grubb and others v. Henderson, 4. 

30. A judgment in a suit against an administrator, ordering a claim against the suc- 
cession to be paid with privilege, though the question of privilege may have to be 
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settled afterwards, contradictorily with the rest of the creditors, is final as to the 
administrator, and may be appealed from by him. Whatley v. Austin, adm’r, 21. 
$1. It will be no defence to an action by the payee of a note, that it was taken by him 
for a debt due to an estate of which he had been administrator, and had, on a settle- 
ment of his accounts in the court of probates, and a subsequent partition among 
the heirs, been assigned to one of them, where there is no evideuce that the plain- 
tiff seeks to avail himself of the suit to the injury of the latter. ! The transfer 
being a matter of record, the defendant will be discharged by payment to the heir. 
Duval v. Kellam, 56. 


32. An administrator will be entitled to the full commission of two and a half per cent 
on the amount of notes taken by him for property sold at the probate sale of the 
succession. The commission is allowed not only for the actual trouble he may 
have had, but for the responsibility incurred. By selling the property, attending 
to the execution of the instruments of sale, and obtaining solvent endorsers on the 
notes received, he may well be considered as having, so far, fully administered 
onit. Smith,adm’r, v. Cheney, adm’r, 98. 

33. Where all the property of an estate has been retained in kind, and, after’a few 
months’ administration, delivered over to the heirs, the administrator will be en- 
titled to a commission of two anda half per: cent on the whole amount of the 
inventory. Jd. " 

34. The fees of counsel employed by an administrator on rendering the account of his 
administration, are a part of the expenses incurred, and form a correct charge 
against the estate; and when the account has been rendered by the administratrix 
of a deceased administrator, she will be entitled to claim the allowance of such 
fees for counsel employed by her torender the same. 6. 

35. Where the plaintiff sues as administratrix, and her capacity is denied, she must 
prove it, or be non-suited. Segrest, adm’x, v. Hood, 108. 


36, It is the duty of an executor, when rendering his accounts, to disclose the name of 
the heir tothe succession, and to require that he be cited through‘his tutor or un- 
der tutor. Bry, under tutor, v. Dowell, ex’r., 111. 

37. Onan opposition by the under-tutor of a minor heir to the homologation of the 
account of an executor, who was also tutor to the minor, the latter cannot object 
to proof of his tutorship, when offered by the opponent, on the ground that such 
tutorship was not alleged in the opposition. So soon as his right to oppose the 
account was contested, the under tutor was bound to show/that there existed such 
an opposition of interest between the minor and his tutor, as made it his duty to 
appear on behalf of the former; and this could not be done without showing that 
the executor was himself the tutor of the minor, to whom he was rendering an 
account. Ib. . 

38. Where an under-tutor, in behalf of a minor, opposes the homologation of the ac- 
counts of an. executor, it will be presumed that the estate has been accept- 
ed according to law, otherwise the minor would be without any inferest in 
the matter. Jd. 

39. An executoris entitled to his discharge at the expiration of one year; his accounts 
cannot remain open, and his responsibility be continued for a number of years ; 
and when they have been once settled by the court of probates, contradictorily with 
the heirs of age, or minors represented by their tutors or under-tutors, the decree 
will be as final: and binding on such heirs as.any judgment in an ordinary suit, to 
whieh they may have been parties. 16. 
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40. Where an executor is also tutor to the minor heir, his accountability to him as 
executor, should be finally determined before he enters upon his administration 
as tutor, which is to last until the majority of his ward. 

Bry,under-tutor, v. Dowell, ex’r, 111. 

41. Asa general principle, an administrator cannot create any liability binding on the 
estate, though he may, on receiving payment, discharge a debt due to it; and if he 
discount a note received in payment on the sale of property belonging to the estate, 
his endorsee will havea claim against him personally, and cannot be compelled to 
wait for payment in the ordinary course of administration. Hestresv. Petrovic, 119. 

42. By applying for the administration of an estate, in a parish different from that of 
his domicil, a party subjects himself to the authority ofthe courts, within whose 
territorial jurisdiction the administration is granted, in every thing that concerns 
such administration, Gallier v. Walsh and another, 226. 

43. A non-resident executor is bound, like other executors, to administer the estate 

under the authority of the court of probates, to have an inventory made, and in 

all other respects to proceed according to law. The will under which he acts 
need not be again admitted to probate, having been once proved; the executor 
need not take a new oath, having been previously sworn; nor need he take out 
new letters testamentary; but new security will be exacted of him, under the act 
of 13th March, 1837, where creditors present themselves and require it. Succes- 
sionof Wedderburn, 263. Succession of Lytle, 268. Succession of Lally, 269. Suc- 

cession of Farmer, 270. Succession of Hinde, 271. 

44, The commission allowed to an executor, is for his trouble and care of the estate. 
Where, besides taking such care and trouble, he is obliged to disburse money in at- 
tending to its affairs, he is entitled to be reimbursed out of the estate. 

Succession of Milne, 400. 

45, The commission of two and a half per cent on the whole amount of the inventory, 
subject to a deduction for what is not productive, or due by insolvent debtors, allow- 
ed to an executor by art. 1676 of the Civil Code, is for the administration of the whole 
estate; where a part only has been administered, he is only entitled to a commis- 
sion on such part. Where the estate hasbeen administered by successive executors, 
each is entitled to the commission on so much as was administered by him. Jd. 

46. An action against the estate of a deceased administrator, to recover a balance due to 
the estate which he administered, must be brought in the probate court under 
whose authority the estate of such administrator is being settled, and not in the 
court of probates of the parish in which the first succession was opened; the former 
court alone being empowered to ascertain and order, contradictorily with the other 
creditors of the estate of such administrator, the payment of any claims against it. 
A judgment of the latter court, would not conelude the estate of such administrator, 
nor his other creditors; nor could any balance it might find to be due by his estate, 
be paid without an order of the former court. During his life, the administrator was 

- amenable to the latter, and might have been compelled to render an account of his 
administration ; but after his death, any balance, due by him to the estate he admi- 
nistered, became a debt due from his estate, and its payment could only be ordered 
by the probate court in which his succession was opened. 

Thomas, adm’r, v. Bourgeat, ex’r, 403. 

47. Anattorney’s fee, for services in making out the accounts, and attending to the 
defence of a suit against the succession of a deceased administrator, instituted before 
the court in which such succession was opened, for a balance due to the estate which 
he administered, cannot be charged to the latter estate. It is only where an account 
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is regularly rendered by the representative of an estate, in the court under whose 
authority it is administered, that the expense attending it, is chargeable to the 
estate. Thomas, adm’r, v. Bourgeat,ex’r, 403. 

48. The payment of interest at ten per cent a year, under the act of the 13th of March, 
1837, requiring executors, administrators, &e., to render full accounts of their ad- 
ministration at least once in every twelve months, under the penalty of dismissal 
from office, and of paying interest at that rate on all sums for which they may be 
responsible, from the expiration of the twelve months, is a part of the penalty, and 
necessarily coupled with the removal from office, and'one cannot be imposed with- 
out the other. The penalty prescribed by this act, ean only be inflicted in cases ex- 
pressly provided for. Jb. . 

49. The tutrix of the minor heirs, cannot administer a succession by virtue of her 
office as tutrix; she must be appointed administratrix, and give the security 
required by law. Payment to her of a debt-due to the succession, would not 
protect the party making it, against the claim of the heirs of age, nor of the 
administrator, should one be afterwards appointed. ‘Tildon v. Dees, tutrix, 407. 


V. Attorney of Absent Heirs. 


50. The functions of an attorney appointed by a court of probates to represent the 
absent heirs of a succession, cease whenever the heirs present themselves, or send 
their powers of attorney to claim their respective portions of the estate. 

Succession of Morgan, 514. 


SUMMARY PROCEEDINGS. 


1. One who retains money, deposited in his hands as sheriff, after he has ceased to 
act as such, will continue subject to the summary process provided by law for the 
benefit of suitors where such officers are concerned. By retaining the money, 
which he might have deposited in court, he keeps up his official relation with that 
tribunal. Graham v- Swayne, 186. 

2. A rule against the sureties in a bond for the release of property attached, to make 
them responsible where the judgment has not been satisfied, is, under the act of 20th 
March, 1839, to be tried summarily and without a jury, unless the defendant al- 
lege under oath that the siguature is not genuine, or that the judgment has been 
satisfied. Beal v. Alexander, 277. j 


SURETY. 


1. A creditor has the right, but he is under,no obligation, to include the principal and 
surety in the same suit; and if he do, his right to judgment against the surety, 
does not depend on his right to judgment against the principal. 

Griffing, adm’x, v. Caldwell and others, 15. 

2. A surety cannot require the creditor to sue the principal debtor before resorting 
to him for payment; his remedy is to pay the debt, and exercise the creditor’s 
rights against the debtor to which he is subrogated, or to proceed under art. 
3026 of the CivilCode. Jb. 


$. One sued as security on the promissory note of an insolvent, may plead in eom- 
pensation and reconvention an amount of money due the principal debtor, in the 
hands of plaintiff, for which the latter had given no consideration; and interest 
will be allowed on it from the date of the judgment. Bronaugh v. Neal, 23. 

4, An accommodation endorser of a note isa mere surety for the maker ; anda privity 
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exists between such surety and the creditor, which compels the, latter to preserve 
unimpaired all his rights against the debtor, where he intends to look to the sure- 
ty for payment. This obligation is a corollary of the right of subrogation, esta- 
blished by law in favor of the surety who pays the debt of his principal ; and if 
the creditor fail to comply with this obligation, or destroy or impair the right of — 
subrogation to his mortgages or privileges, the surety will be released. 
Hereford v. Chase, 212. 
5. The vendor of slaves, sold in a lump, received from the purchaser a note for the 
price, endorsed by a third person as surety for its payment, and subsequently pur- 
chased from his vendee a part of the slaves: Held, that the vendor’s privilege, and 
the surety’s right of subrogation to it, were indivisible ; that the latter existed en- 
tire as to all the slaves, for the full amount of the debt; and that it could not be 
divided and restricted to certain slaves, for certain amounts, at the will of the 
original vendor ; and that by such re-purchase the endorser was discharged. Had 
the vendor repurchased all the slaves, his privilege would have been extinguished 
by confusion ; and the subrogation to which the surety would be entitled on pay- 
ing the price, would have become impossible. Jd. 

6. A rule against the sureties in a bond for, the release of property attached, to make 
them responsible where the judgment has not been satisfied, is, under the act of 20th 
March, 1839, to be tried summarily and without a jury, unless the’defendant alleges 
under oath that the signature is not genuine, or that the judgment has been satisfied. 

_ Beal v. Alexander, 277. 

7. The omission in the body of a bond, of the name of one who signs it as a surety, 
is immaterial. Valentine vy. Christie, 298. 

8. Bail are not entitled to notice of a fieri facias, or capias ad satisfaciendum, issued 
against their principal. Jb. 

9. Where two persons have signed a joint and several bond as sureties, either may be 
proceeded against without the other. Jb. 

10. Where, in an action against the drawer and accommodation endorsers of a bill, 
there was judgment for plaintiff against the drawer for a part of the amount 
claimed, but against the plaintiff as to the endorsers, and he appealed from so much 
of the judgment as was in favor of the latter, without making the drawer a party to 
the appeal: Held, that as the drawer is not a party, the amount of the judgment 
cannot be changed as to her, nor increased as to the endorsers, who must be viewed 
as her sureties, and cannot be made liable for a larger sum than the principal 
debtor. Tenney v. Russell and others, 449. 

11. To preserve his recourse upon the surety in a bond to keep the prison bounds, the 

plaintiff must so conduct his proceedings as to be at all times able to subrogate 

the former, to all his rights and privileges against the debtor. i 

P Comstock v. Créon, 528. 

12. A debtor, arrested on a capias ad satisfaciehdum, having given security to keep the 
prison limits, the plaintiff, on discovering property, took out a fieri facias, and 
seized it, whereupon, the debtor made a voluntary surrender for the benefit of his 
creditors, which was accepted by the judge, and on the same day broke the 
limits, when, all proceedings having been arrested, the feri facias was returned. On 
the opposition of plaintiff, the surrender was rejected; and the latter, having aban- 
doned his fiert facias, sued the security on his bond. Held, that the fieri facias 
was legally issued, and gave a lien on the property; that the surrender having 
been set aside, the plaintiff might have proceeded to make his money; and that 
by neglecting to do so, the surety was released. Jb. 


















































INDEX. 


SYNDIC. 
See Insotvency, II. : 


TAXES. 


1. Under the act of the 15th of March, 1830, the owner of lands sold for taxes due to 
the state, may redeem tlie same, in the case of non-residents at any time within 
two years, and in all other cases within one year. 


Winchester v. Cain and another, 421. 
2. The law authorizing the redemption of lands sold for taxes, will be interpreted 
liberally.’ Ib. 


TENDER. 


In a redhibitory action for the rescission of the sale of a slave, an offer to return the 
slave is sufficient, if rejected, without an actual tender. 


Armstrong v. Mooney, 167. 


TESTAMENT. 
See Donations Mortis Causa. 


THIRD PERSONS. 
See OpposiTion oF THIRD Persons. EvIpENCE, 37. 
Fier Faetas, 2. 


THIRD POSSESSOR. 


See Executory Process, 1, 9. 


TRANSACTION. 
See ComMPROMISE. 


TREATY OF SAN ILDEFONSO. 


1. The transfer by the King of Spain of the sovereignty of Louisiana to the French 
Republic, was not complete by the treaty of San Ildefonso, of the 1st of October, 
1800, nor by that of Madrid, of the 21st of March, 1801. Spain continued to be 
the sovereign de facto; and the terms of those treaties do not necessarily import a 
change of sovereignty de jure, but only convey the idea of a promise to cede on 
the performance of certain conditions precedent. The first authentic evidence of any 
admission by the King of Spain that the conditions had been performed by the 
French Republic, or of any act towards the execution of the promise stipulated in 
those treaties, is in the Cédula or Royal Order of the 15th of October, 1802, the 
terms of which are inconsistent with the idea that the sovereignty of Louisiana had 
already vested in the French Republic. 

Kenton v. The Baroness of Pontalba, 343. 
. The Royal Order of the King of Spain for the retrocession of the territory of 
Louisiana to the French Republic, was dated the 15th of October, 1802; the ap- 
pointment of Commissioners to deliver possession, was made on the 18th of May, 


1803; and the final surrender of the colony, was made on the 30th of November 
following. Jb. 
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3. Congress has never decided that the sovereignty of Louisiana was changed at the 
period of the treaty of San Ildefonso. 
Kenton v. The Duchess of Pontalba.—Re-hearing, 355. 


TRESPASS. 


See Quast OFFENCEs. 


TRUST, DEED OF. 


A conveyance of slaves, in another state, to a trustee, for the use of the owner during 
her life, and for the purpose of being emancipated afterwards, vests a legal title 
in the trustee, who may sue in this state to enforce the trust. 

Jordan vy. Black, 575. 


TUTOR AND UNDER TUTOR. 
See Mrnor. 


VARIANCE. 
See Preapine, 31, 34. 


WARRANTY. 
See AppeaL, 30. Sate, 14, 17. Pueapine, 49, 50. 


WILL. 


See Donations Mortis Causa. 


END OF VOLUME I. 





























ERRATA. 


Page 30, line 26, for art. 185 read 186. 
91, “ 19, for Grubbs read Grubb. 


“ 393, * 9, for 2259 read 2295. 
“ 447, “ 12, for Wamack read Womack. 
514, “ 13, for 1591 read 1291. 
In several cases, for J. W. Smith read I. W. Smith. 
































